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AMERICAN INSTITUTIONS AND LAWS.! 


*‘ Justice is the great interest of man on earth. It is the ligament which 
holds civilized beings and civilized nations together.’ — Webster’s Eulogy on 
Mr. Justice Story. 


‘*« Law is the framework from which political institutions take their form.’ — 
Pollock’s Essays on Jurisprudence. 


‘* Now for the laws of England, if I shall speak of them without partiality 
either to my profession or country, for the matter and nature of them, I hold them 
just, wise and moderate laws * * * but surely they ask much amendment 
Sor the form; which to reduce and perfect, I hold to be one of the greatest dow- 
eries that can be conferred upon this kingdom.’ — Lord Bacon’s offer to King 
James, touching the completing and amendment of the laws of England. 


I purpose to attempt a survey, necessarily brief, of the gen- 
eral nature of our system of lawsand its practical workings, with 
a view to see how far it is consonant with our political institu- 
tions, and adapted to the temper and wants of our people, 
and with the further view to see how far it deserves, on the one 
hand, the eulogies so often pronounced upon it, or on the other, 
the complaints so frequently made against it. Such a survey 
will, moreover, tend to define the extent to which the ‘* choice 
and tender business ’’ of introducing changes therein, seems to 
be practicable and expedient. 


1 This paper (omitting some prelim- Bar Association, at its meeting at Sara- 
inary matter) is the annual address toga Springs, August 21, 1884, by Hon. 
which was delivered before the American John F. Dillon, of New York. 
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It is observed of the constitution of the human mind, that it 
** continually oscillates between an inclination to complain with- 
out sufficient cause, and to be too easily satisfied.’”’! Either 
extreme is injurious. If we erroneously conceive an institution 
or system to be perfect, it induces self-satisfaction and inactivity. 
If we magnify its defects, it may discourage the needful attempt 
to remedy them. Let us come then to this inquiry, not as par- 
tisans, nor with the zeal and bias of the advocate, but with the 
‘**cold neutrality of impartial judges.’ ‘* Paint me as I am,”’ 
was the command of Oliver Cromwell to Lely. ‘* If you leave 
out the wart, the scars, or the wrinkles, I will not pay you a 
shilling.”’ 

Now, the great fact, which as we approach this subject, meets 
our view, is, that the common law (including in the phrase 
‘*common law’’ as here used, the supplemental equity system 
of the court of chancery which grew out of the common law and 
constitutes a part of it), underlies the whole system of Amer- 
ican jurisprudence. The expression ‘‘ the common law’’ is used 
in various senses: (@) sometimes in distinction to statute law; 
(}) sometimes in distinction to equity law; and (c) sometimes 
in distinction to the Roman or civil law. I use it in this address 
in the latter sense. I do not stop to inquire how the common 
law came to be introduced here, and adopted by us. I deal 
with the fact as it exists, which is, that the common law is 
the basis of the laws of every State and Territory of the 
Union, with comparatively unimportant, and gradually reced- 
ing, exceptions. And it is indeed a most fortunate circum- 
stance, that divided as our territory is into so many States, 
each supreme within the limits of its power, a common and 
uniform general system of jurisprudence underlies and pervades 
them all. 

Taking into consideration the genius and situation of our peo- 
ple, and the nature of our political situation, at which with this 
view I have already glanced, the inquiry presents itself what is 
the general character of the common law? What its adaptation 
to our people and our situation? what its merits? what its de- 
fects 

1 Guizot Hist. Civ. Europe, Lect. I. 
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The first observation I submit is that the common law, as well 
as the institutions which it developed, or along side of which it 
grew up, is pervaded by a spirit of freedom, which distinguishes 
it from allother systems and peculiarly adapts it to the institu- 
tions of a self-governed people. It is clearly established by the 
laborious and learned researches which have been more recently 
made that the germs and elements of this law and of English 
polity are of Germanic origin.!| The Saxon conquerors of Great 
Britain were not mere bodies of armed invaders. They went to 
England, during two or more centuries, in families and commun- 
ities. What manner of menwhere they? Guizot, certainly no 
partial witness, dwells upon the fact that the distinguishing char- 
acter of the Germans was ‘‘ their powerful sentiment of personal 
liberty, personal independence, and individuality.’’ He affirms 
and repeatedly reiterates, that it was they who ‘‘ introduced this 
sentiment of personal independence, this love of individual lib- 
erty, into European civilization ; that this was unknown among 
the Romans; unknown in the Christian Church ; and unknown in 
nearly all the civilizations of antiquity. The liberty which we 
meet with in ancient civilizations is political liberty — the liberty 
of the citizen, not the personal liberty of the man himself.’’ ? 

Thus conquering and colonizing England, they carried with them 
‘* from lands where the Roman eagle had never been seen, or seen 
only during the momentary incursions of Drusus and Germani- 
cus,’ * their language, their religion, their customs, their laws, 
and their organizations. These were indigenous — home-bred, 
without trace or tincture of the Roman law and institutions. They 
borrowed nothing from antiquity or from surrounding peoples. 
They founded, and in the course of centuries their successors and 
descendants — the people of England — built up their institutions 
ontheirown model. Macaulay speaks of this with his accustomed 
vividness : ‘‘ The foundations of our constitution,’’ he says, ** were 
laid by men who knew nothing of the Greeks, but that they had 
denied the orthodox procession and cheated the Crusaders; and 
nothing of Rome but that the Pope lived there. Those who fol- 


1 Stubbs’ Const. Hist., Ch. I. et. seg. 5 Freeman, Norman Conquest, Ch. I. 
2 Hist. Civ. Europe, Lect. IT. * Digby, 11, 12. 
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lowed contented themselves with improving on the original plan. 
They found models at home ; and therefore they did not look for 
them abroad.’’! In words, well known, the author of the Spirit 
of the Laws, referring to the checks and balances of the English 
constitution says: ** This beautiful system has been found in the 
forests of Germany.’ (Ce beau systeéme a eté trouvé dans les 
bois. )? 

This love of personal freedom and independence was impressed 
upon the institutions they founded, or adopted, or modified. 
Learned investigators differ concerning the extent to which 
Roman law existed and prevailed at the { time of the Saxon con- 
quest, and the extent to which it was adopted or incorporated 
into the English laws, usages, and institutions. But there is an 
universal assent to these propositions, viz. : that the Saxon spirit 
of freedom was embodied in the various local courts; that it was 
in these popular tribunals that the principles of law and local 
government were cultivated and disseminated ; that the Saxons 
breathed into the English government and institutions ‘‘ a spirit 
of equity and freedom which has never entirely departed from 
them,’’* and that in the course of time the common law inter- 
twined its roots and fibers inseparably into the constitution, pol- 
ity, local, and municipal institutions, the civil and criminal juris- 
prudence, the family relation, and the rights of person and 
of property. So from an immemorial or early period the local 
territorial subdivisions of England, such as towns and parishes, 
enjoyed a degree of freedom, and were permitted to assess upon 
themselves their local taxes and manage their local affairs. The 
rate-payers were thus dignified by being an integral part of the 
communal life ; the foundations of municipal liberty were laid; 
political power was decentralized; knowledge of the laws and 
reverence for and obedience to them were constantly taught by a 
participation in their administration and enforcement. This is 
exactly the opposite of the systems prevailing on the Continent, 
where the central power absorbs, governs, regulates everything, 
thereby destroying municipal freedum and the capacity to 


1 Essay on History. 8 Mackintosh, Hist. Eng. Vol. 5, 
2 Montesquieu, Book XL, Ch. VI. Ch. I.; Reeves, Hist. Com. Law: In- 
troduction by Finlason. 
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enjoy and exercise it, as well as the power to defend and 
preserve it. 

In this country, this system of decentralizing political power, 
and of entrusting the direction of local affairs to the local con- 
stituencies, has from the earliest colonial periods been carried to 
a much greater extent than in England. As you pass from one 
end of this country to the other, alike in the older regions and in 
the newest organized settlement, you will see the affairs of each 
road district, school district, township, county, town, and city, 
locally self-managed, including the administration of local jus- 
tice. Every township in the United States has a local court with 
power to summon a jury of the vicinage, thereby bringing jus- 
tice home to the business and bosoms of the people, and making 
it their own affair. We are somewhat apt to look with disdain 
upon the courts held. by justices of the peace. But in reality, 
we have few more useful institutions. The eyes of the ordinary 
justice have not, indeed, been couched to the ** gladsome light of 
jurisprudence.’’ He may be prone to make technical mistakes, 
but in general he manages by himself or the jury to work out 
substantial justice, in the decision of the disputes arising out of 
the every-day affairs of the people. It is in no slight degree 
instructive to trace the institutions of this new country back to 
the germs of the Saxon or Anglo-Saxon polity, for when we 
touch to-day, even in our frontier settlements, the electric chain 
wherewith Providence hath bound the ages and the generations 
of men together, we discover that we are in historic communion 
with rude and remote ancestors, although separated from us by 
seas, mountains, and centuries. 

The States of this country bind together the congeries of local 
institutions, which they create severally and regulate independ- 
ent of Federal control; thus happily preventing a concentration 
atthe national center of the governmental power and duty of 
legislating for and regulating the affairs of local communities 
throughout a country of such extent, that with its exact situation, 
wants and interests, it would be impossible for Congress to be- 
come accurately acquainted. 

So, in the ascending scale, the Federal constitution constitutes 
the States and the people of all the States into a National Gov- 


q 
d 
35 
n 
1e 
1€ 
1; 
id 
a 
is 
it, 
to 
* 
In- 


6 AMERICAN INSTITUTIONS AND LAWS. 


ernment. It defines the relations of the States to each other and 
to the General Government, and limits the power of the States 
under any pretext to deprive any citizen, however humble, of 
the great, primordial rights of freedom and equality before the 
law. 

Magna Charta remains to-day one of the main foundations of 
English liberty.’ Its chief glory is the provision ‘‘ that no free- 
man shall be imprisoned or disseised of his freehold, but by the 
lawful judgment of his peers or the law of the land.’’ This pro- 
vision, memorable in its origin, historic in its associations, lumi- 
nous with the light of universal justice, beneficent in its effects, 
and long ago embodied in all of the State constitutions, has 
been recently carried into the Federal constitution, thereby plac- 
ing the rights of life, liberty, and property, as against invasion 
by the States, under the protection of the national authority. The 
ancient law-givers, to induce the highest possible veneration and 
esteem for the laws, taught that they came from heaven and were 
sacred. If any human work ought to be regarded with sanctity 
by us, it is the Constitution of the United States. Unmatched 
and matchless instrument ; source and guaranty of National life, 
of general prosperity and of countless blessings — making the 
States and the people one great, free, happy, united nation. 

If the Supreme Court during the period of active national 
development covered by the long official career of Chief Justice 
Marshall had put a narrow and inelastic construction upon the 
Federal constitution, so that it could not have expanded with the 
growth and answered the necessities of a great people, it would 
have been calamitous to an extent no words can portray, and no 
imagination can conceive. 

Marshall’s judgments upon the national constitution are 
among the most original and massive works of the human reason. 
They are almost as important as the texts of the constitution which 
they expound. Some of them were, indeed, criticised at the time; 
but they have immovably established themselves as right in the gen- 


1 “The whole of the constitutional Magna Charta ‘‘is the keystone of En- 
history of England is little more than glish liberty.” Hallen, Middle Ages, 
a commentary on Magna Charta.” Vol. IL, Ch. VIL 
Stubbs’ Const. Hist., Vol. I, Ch. XII. 
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eral judgment of lawyers, public men and the people. Although 
changes in political parties have been reflected in the personnel of 
the Bench ; although unforeseen crises in the national life have been 
reached and passed, it is remarkable that on not one of his many 
judgments has been written the word ‘ overruled,’’ and 
equally remarkable that no existing political party proclaims 
or holds tenets or doctrines inconsistent with the principles on 
which those judgments rest. They have become primal lights, 
shining with the steadfast and silent fidelity of the North Star 
or the Southern Cross, for the guidance of the inquirer after 
American constitutional law. 

For nearly fifty years after his death, the nation failed to show 
in any overt manner an adequate appreciation of the simplicity, 
worth, and dignity of his character, and of his extraordinary 
and unequaled judicial fitness and qualities; at all events it 
failed to display any public memorial of gratitude for those 
labors which not only so greatly contributed to make the Supreme 
Bench so illustrious, but which enabled the country to attain un- 
to its present stature without any strain upon the constitution. 
The bar and the nation have at length, though tardily and since 
our last meeting, shown themselves worthy of the inheritance of 
such a name and of such labors, by erecting his statue, executed 
by the gifted son of his loved and eminent associate, to the end 
that the chief executive, the legislator, the suitor, the lawyer, 
the judge, and the citizen, may in all coming time, as they goto 
or return from the capital, be reminded of the thoughtful feat- 
ures, the calm majesty, the placid courage, the lofty character, 
the inestimable public services of him whose uncontested and 
unenvied title is that of the Great Chief Justice. 

Consonant with the popular character of our institutions are 
the grand and petit jury. They are expressions of the free and 
practical spirit of the common law. They have a value, a deep 
value, too often overlooked, beyond the specific functions they 
exercise. The jurors acquire and disseminate a knowledge of the 
laws among the local communities from which they come, and to 
which they return. We ought doubtless to reform the abuses of 
administration in the jury system. But the complaints against 
the system,so far as well grounded, arise largely from inex- 
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perienced or incapable judges, or from unwise statutes curtailing 
the powers of the judge in jury trials to those of a mere moder- 
ator. Ihave given to this subject some observation and reflec- 
tion, the results whereof I have elsewhere expressed. I will not 
here repeat them further than to reaffirm that in my judgment, 
the jury is both a valuable and an essential part of our judicial 
and political system. It is not simply to be venerated as a rem- 
iniscence, but prized for its usefulness. Its roots strike deep 
into the soil and cling to the very foundation stones of our juris- 
prudence. The system belongs to free institutions and tends to 
fortify and perpetuate them. I quite agree with Chief Justice 
Taney, than whom few judges have had wider experience, and 
none, perhaps, have been more capable of forming a sound and 
unimpassioned judgment. He has left on record his deliberate 
opinion that our liberties are closely bound up with the preserva- 
tion of the jury.’ I protest against the Continentalization of our 
law. I invoke the conservative judgment of the profession 
against the iconoclast who in the name of reform comes to destroy 
the jury ; against the rash surgery which holds not a cautery to 
cure, but a knife to amputate and excise. 

It is no part of my purpose to institute a comparison between 
the civil and the common law, the one, or the other of which, 
constitutes the foundation of the jurisprudence of every civilized 
Christian State. It is undoubtedly true that abstractly consid- 
ered in its entirety as a mere system of jurisprudence, the civil 
law, elaborated and matured by Rome in the height of her civil- 
ization was, until less than a century ago, superior to the 
common law, whose foundations were laid in the twilight of the 
nation, and which had not kept pace in growth with the develop- 
ment and progress of the English people. The feudal system in 
its day made serfs of the masses. It was a system in its nature 
at war with commerce. It was inimical to peaceful pursuits. 
Out of its logic sprang the most baleful doctrine that has blighted 
the English law— the doctrine of tenure. To gratify ancestral 
pride and maintain family splendor, the feudal aristocracy tied 
up the landed property in the iron fetters of tenure; and 


1 Tyler’s “ Life of Taney.” 
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although it constituted the wealth of the nation, it was withdrawn 
from commerce and could not serve as a basis of credit. The 
feudal system is the source of the land Jaws of Great Britain, 
which still press with such crushing weight upon the agricultural 
and industrial classes. What singular phenomena we frequently 
witness as the results of opposing forces. For example: Feu- 
dalism as a military system was logically compelled to ignore the 
rightsof woman. She could not render military service. Upon 
marriage her legal identity was lost — merged in that of her hus- 
band ; and the old common law pressed this fiction inexorably to 
all its logical consequences — consequences which so often 
shocked the moral sense as to lead the Court of Chancery tim- 
idly to take the wife partially under its benign protection. At 
the same time, it is curious to observe that it was feudalism in 
its effects upon the domestic life and manners in the castle, that 
gave to woman, to the wife and mother, an importance they 
never had before, and have never since lost. Having done its 
work, feudalism is happily gone, but its choicest flower, the ele- 
vation, companionship, and recognized dignity of woman still 
lives and its fragrance yet fills the air; and her legal rehabiliment 
is the work of our own times. 

But with the growth of commerce, the world’s great civilizer ; 
with the advancement and elevation of the people and their con- 
stant progress towards liberty; with the establishment and 
growth of the principles of equity under the great Hardwicke 
and a long succession of illustrious equity judges; with the dis- 
appearance from the law courts of the refinements, subtleties 
and artificial logic of the schoolmen, which so long poisoned the 
common law; and taking law and equity as constituting together 
one single connected system of jurisprudence as that system 
exists at this time in Great Britain and in America, it is, I think, 
with all of its defects, the most splendid system of enlightened 
and practical justice, as applied to the affairs of mankind, that 
the world has ever witnessed. 

The Roman law on the revival of learning conquered the 
nations of continental Europe. But the English people sturdily 
resisted it, and as a system it obtained no foothold on English 
soil. Many of its enlightened and useful principles have been 
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introduced into and have thereby enriched the English law, but 
the common law has always maintained itself intact as a com- 
peting, distinctive system. It must be confessed that it lacks 
the artistic symmetry of its great rival ; but it was better adapted 
to the institutions and character of the English people and was, 
For them at least, as it is for us, the better system. 

It is not a speculative system. It has not been excogitated by 
doctrinaires and built up from without as a work of art. Its 
merit is that it is based upon the long experience of mankind; 
has grown out of real transactions, actually litigated and re- 
corded. The principles of a judicial judgment, settled and 
announced after the argument of counsel, limited to the precise 
state of facts which the particular case presented, added that 
much, but only that much, to the existing mass of legal princi- 
ples. The value of our system of law as we now have it is that 
it embodies the wisdom of time and long experience. ‘‘ Hvery- 
body is wiser than anybody,’’ said Talleyrand and truly ; and it is 
this general, accumulated wisdom that has been carried into our 
law. 

Lord Hale in his short tract on the ‘* Amendment and Altera- 
tion of Laws,’ every word of which is golden, three times 
declares that ‘‘ time is the wisest thing under heaven,’’ and that 
‘time and long experience is much more ingenious, subtile and 
judicious than all the wisest and acutest wits co-existing in the 
world can be.’’? 


1 “Tt is most certain,” says Lord Chief 
Justice Hale, “that time and long expe- 
rience is much more ingenious, subtile 
and judicious than all the wisest and 
acutest wits, co-existing in the world can 
be. It discovers such varieties of emer- 
gencies and cares, and such inconveni- 
ence in things, that no man would 
otherwise have imagined. And on the 
other side, in everything that is new, at 
least in most things, especially relating 
to laws, there are thousands of new oc- 
currences and entanglements, and coinci- 
dences and complications, that would not 
possibly be at first foreseen. And the 
reason is apparent; because laws con- 


cern such multitudes, and those of vari- 
ous dispositions, passions, wits, interests, 
concerns, that it is not possible for any 
human foresight to discover at once, or 
to provide expedients against, in the first 
constitution of a law, * * * so that 
in truth ancient laws, especially that 
have a common concern, are not the 
issues of the prudence of this or that coun- 
cil or senate, but they are the produc- 
tions of the various experiences of the 
wisest thing in the inferior world; to wit, 
time, which as it discovers day after day 
new inconveniences, so it doth succes- 
sively apply new remedies; and, indeed, 
isa kind of aggregation of the discoveries, 
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The most distinctive feature of the common law of England 
and America is the rule of judicial precedent, or the binding 
force of adjudged cases as rules of decision for like causes. In 
no other system of jurisprudence is such force given to judicial 
judgments. The result is that elsewhere than in Great Britain 
and America, the judicial reports are few since judicial judg- 
ments have no authority, and no higher rank than the expositions 
or commentaries of private writers. The corresponding result 
is that in 1881 the judicial reports in England numbered two 
thousand nine hundred and forty-four volumes, and in this coun- 
try three thousand, and they are increasing at the rate of over 
one hundred volumes a year. 

Where is this multiplication of reports to end? Is it to 
go on unchecked indefinitely? Is it desirable or practicable 
to check it? How far is it an evil, and what is the remedy? 
These, Mr. President, are inquiries of such pressing and serious 
moment that they may well engage the attention of the Asso- 
ciation. 

I suppose it to be undisputed that up to this time the law 
reports can not be regarded otherwise than as an inestimable pos- 
session. Even Bentham, the bitter opponent of what he deris- 
ively styles ‘* judge-made law,’’ and advocate of that to which he 
gave the name of ‘* Codification,’’ declared of the ‘* Report 
Books ’’ (which in Benthamese stands for Law Reports) that the 
‘* greatest quantity of wealth possessed in this shape by any other 
nation is penury in comparison of that which has been furnished 
by the English common law. In this point of view (as a rich 
storehouse of materials for legislation; such a storehouse, that 
without it no tolerably adequate system of laws could be made) 
it is a blessing even now. Asa light to the legislator, to assist 
him in making real law (that is statute Jaw), it is a matchless 
blessing; but this sham law (that is, judge-made law) as a sub- 
stitute to real law, is a curse. Time was when for want of re- 
corded experience, the pen of the legislator could find no tolerably 


results and applications of ages and necessity, and under the greatest demon- 
_ events; so that it isa great adventure to stration of safety and convenience im- 
go about to alter it, without very great aginable.” (Hargrave’s Law Tracts.) 
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adequate indications for guidance. Time was — but that time is 
now, at least, at an end.’’? 

To the subject of codification I will presently make a brief 
reference ; but since it is clear that down to the present the Law 
Reports are such invaluable repositories of legal principles, the 
inquiry I wish now to propound, is, whether they have lived out 
the period of their usefulness, that is, whether their continued 
publication is a benefit or an evil. Undoubtedly it were better 
that many of the volumes of reports of inferior or over-worked 
courts had never appeared. Undoubtedly the weighty advice of 
old Bulstrode, so quaintly expressed in the dedication of his sec- 
ond volume, in the time of the commonwealth, over two hundred 
years ago, has been too often disregarded: ‘* That as the laws 
are the anchor of the Republic, so the Judicial Reports are as 
anchors of the laws, and therefore ought to be well weighed before 
put out.”? Undoubtedly it is to be regretted that so many cases 
have been, and that so many cases continue to be, reported and 
published that contain nothing new or valuable. 

But the inquiry is, Have we reached a stage in the history 
and development of our law when it is desirable that the doctrine 
of stare decisis shall cease? that no more law reports shall be put 
out? that should they be superseded by extracting from them all 
that is valuable and transmuting it into statutable form? It does 
not appear to me that the general answer to these several inqui- 
ries is difficult. The law, asa result of the ever occurring changes 
in the condition of business and society, and of legislation, is 
constantly changing. How are these changes authoritatively to be 
ascertained and authenticated? The old is to a great extent so 
well settled and known as to have become elementary and indis- 
putable. It is the new that is unknown and needs interpreta- 
tion and definition. And as between the old reports and the 
new, the experience of every lawyer and judge is, I think, that 
the new are the most useful because the most needed; and while 
this is felt to be so, the publication of reports of adjudged cases 
will continue. 


1 Letter IV. of “Jeremy Bentham, an American United States” on the Codifi- 
Englishman, to the citizens of the several cation of the Law, 1817. 
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The inquiry, however, recurs, Is this to go on forever? If 
not, when and how is it to end? Will it break down under its 
own ever-increasing and insupportable weight, and end in elim- 
inating the doctrine of judicial precedent from our law, and sub- 
stituting the Continental system? or will it have its end in 
superseding the law reports by codification? or will it have some 
other issue? 

We have two great divisions of law — statute law and case law. 
The statutes are frequently fragmentary, ‘‘ cross and intricate,”’ 
superimposed one upon another. Case law has to be sought in 
almost numberless reports and often among conflicting decisions. 
Our law is thus fairly open to the threefold objection of want of 
certainty, want of publicity, and want of convenience.! Its ex- 
isting condition urgently calls for some remedy, if any practica- 
ble and expedient remedy exists. The lawyer in an important 
case does not feel that he has discharged his full duty if he has 
not made a thorough examination of the multitudinous mass of 
decisions and put the result upon his brief. The community, 
which is conclusively supposed to know the law and required to 
obey it, does not attempt to acquire or affect to possess such 


knowledge. 


1 Amos (Science of Law, Ch. 13), 
classifies ‘‘the exact evils’”’ to be pro- 
vided against under four headings, which 
may be summarized : — 

1. Actual uncertainty, owing to the 
multiplicity and conflict of decisions. 

2. Waste of labor in the process of 
ascertaining the state of the law. 

8. Want of publicity, preventing 
knowledge of the law by the community 
of laity. 

4. Want of knowledge, or the diffi- 
culty of acquiring such knowledge, on 
the part of the legislator, thus hampering 
him in his efforts to amend it. 

It seems to me that the mischiefs which 
call for remedy are the three I have men- 
tioned above, namely : — 

1. Want of certainty, that is the exist- 
ence of unnecessary uncertainty, arising 
mainly out of the partial and irregular 


Tennyson’s well-known picture borrows nothing 


development of case law and conflicting 
decisions and piecemeal and desultory 
legislation. 

2. Want of publicity, arising out of 
having to acquire a knowledge of the 
law by a resort to so many volumes of 
reports, thus necessarily confining a 
knowledge of even its leading principles 
to the profession of the law. 

8. Want of convenience or voluminous- 
ness, caused by the vast number and 
multiplication of reports and statutes. 

Of these, the first and third are the 
more important; but the second is by no 
means unimportant, especially in a na- 
tion where suffrage is universal. I have 
known more than one instance of the re- 
sults of the toil of years being swept 
away because men in business did not 
know the elementary principles of the 
law of negotiable paper. 
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from poetic coloring, but is severely drawn with the sober pencil 
of a judge: — 
‘The lawless science of our law, 
The codeless myriad of precedent, 
That wilderness of single instances, 
Through which a few, by wit or fortune led, 
May beat a pathway out to wealth and fame.’’ 


Our condition is worse than the condition in England, since we 
have thirty-eight State courts of last resort, and no superior tri- 
bunal to harmonize conflicting decisions, except in the compara- 
tively small number of cases involving Federal law. 

Still the inquiry comes back, What isthe remedy? ‘Is there 
no balm in Gilead? Isthere no physician there?’’ Still the 
question presses, Where or in what is all this to end? 

When we consider how purblind are the wisest and most saga- 
cious in dealing with the future, I venture a forecast, and the 
reasons therefor, with unaffected distrust. 

1. Our laws will, I believe, even if Codification be not adopted, 
became relatively more and more embodied in legislative form. 

The greater certainty and convenience of a carefully consid- 
ered enactment over the chaotic and unmethodized condition of 
the law when it has to be sought through volumes of reports 
and a variety of statutes, will constantly operate with no incon- 
siderable force in expanding the scope of legislative action; and 
this, although codification, in the sense usually attached to the 
term, be not undertaken. This tendency is specially observable 
in modern English legislation, and one can not fail to perceive in 
the modern English reports how much greater than formerly is 
the proportion of causes that turn upon statutory enactments. 
Every statute carefully thought out and fully covering an im- 
portant subject is, in one sense, codification; at all events it is 
pro tanto a remedy for the unsatisfactory condition of the law on 
that subject existing when the statute was enacted. In this silent, 
unperceived way the English bar and people are being educated 
up to and gradually prepared for codification in some practicable, 
expedient form. 

But ought the legislative action to be so expanded as to em- 
brace codification within its remedial endeavors? Well, what is 
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codification? The term is used in such a variety of senses that 
it must be defined before the question, ‘* Whether codification is 
an expedient remedy ?’’ can be answered. 

By one class of code advocates it is insisted that the essential 
idea of a code is a complete statement of the whole law of the 
land including both statute law and case law. In their view the 
principles of true codification must assume that the law in its 
leading departments has practically attained its growth; that its 
principles are settled; that these can be and ought to be expressed 
in precise and logical form, without any necessary reference to 
old language and conceptions or titles ; that it is feasible to do 
this so as to cover the whole field of general law, to the end of 
superseding the prior statutes and the law reports; and that any 
lesser attempt argues an inadequate appreciation of the mischief 
and of the needful remedy. To me it has always seemed, I will 
not say chimerical, but inexpedient, to attempt a scheme so am- 
bitious as the embodying into a code or statutory form rules 
applicable to all the complicated transactions of modern business 
and society, with a view wholly to supersede the reports. 

The comprehensive scheme above outlined seems to have been 
Bentham’s idea of a code. What is more visionary than the 
legal millenium he pictured to his fancy? ‘* Every man his own 
lawyer! Behold in this,’’ he exclaimed, ‘+ the point to aim at.”’ 
Bentham never argued or tried acause. His independent and 
vigorous intellect lacked the true legal wisdom that can only come 
from living contact with the law at the bar oron the bench. He 
had all the elements of a reformer — enthusiastic, fierce, destruc- 
tive. He is an unique, statuesque, eccentric figure in the English 
law. His sensitive nature personally unfitted him for the prac- 
tice of his profession. But as we read his bitter, bold, sweeping 
denunciations of the evils in government and the law as he saw 
them, we seem to beholdin him an ancient prophet with flowing 
robe and beard, coming with a new message to an unheeding 
world. His assaults were not wholly without effect, and they 
brought about at length some useful emendations in the law. 
‘* Nobody has been so much plundered as Bentham,’’ said some 
one to Talleyrand, who replied, ‘*¢ True, but how rich he still is.”’ 
The world is yet troubled over his ideas as to the rationale and 
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true purpose of that to which he gave the name of Codification ; 
and it is not impossible that a more remote age may accept as 
sound in principles what to most of us still seems to be his ex- 
travagant notions on this subject. 

He believed it was possible to extract from the reports all that 
was valuable in them; nay that this ought to be done and done 
speedily and embodied in a code, whereupon he would have been 
willing, I fancy, to have burned the law reports, and himself to 
have applied the torch. Unfortunately there is no alchemy by 
which the value of the law reports can all be extracted and 
transmuted into statutory coin. 

There are, I think, few advocates of codification who share in 
Bentham’s extreme views; but there are many who believe, my- 
self among them, that far less radical scheme — one more suited 
‘*to human nature’s daily food,’’ is not only feasible but desira- 
ble, viz.: a thorough revision and systematic statement not of 
the whole law, but as far as it can be expediently done, of the law 
on the great subjects which relate to the ordinary business and 
life of the people ; deducing and stating what is clear; removing 
what is archaic and obsolete ; settling what is doubtful or obscure, 
never losing sight of the old landmarks, sailing ever close to the 
shore, using, whenever they will best answer the purpose, old 
conceptions, language, and methods of classification, and making 
no changes in substantive law, except where it is demonstrably 
clear that change is improvement. 

Codification within these conservative limits has many advo- 
cates in England and in this country among lawyers and judges 
of ability and wide experience. 

Of the opponents of codification of the unwritten law in any 
form, some deny its practicability and some its expediency. Its 
practicability proceeds, in part, upon the truth so clearly ex- 
pressed by Lord Mansfield that ‘* the law does not consist of par- 
ticular cases, but of general principles, which are illustrated and 
explained by those cases.’’ ! 

The number of the cases is legion; but the principles they 
establish are comparatively few, capable, of course, of being 


1 Rex v. Bembridge, 3 Dougl. 332. 
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thoroughly mastered, and capable also of direct and intelligible 
statement. The objection to the expediency of such a perform- 
ance, assuming the work to be thoroughly done by the ablest and 
fittest men in the profession, is that the freedom of growth of 
the unwritten law will thereby be arrested, and the inelasticity 
and imperativeness of the codified rule will work injustice, since 
the courts will be required to apply it in cases in which the facts 
and circumstances would take it out of the rule if the rule had 
not been cast in an inflexible statutory mould. 

There is some plausibility, but, on the assumption that the 
work of codification is done in the spirit and manner I have 
indicated, there is little real force in the objections. In my 
view the codifier ought not to generalize any principle so that it 
could fairly apply to any other than the class of cases specially 
defined, and for which it was intended, to the end that the codi- 
fied rule shall, unless purposely changed, be simply co-extensive 
with the settled uncodified rule, which the courts have no more 
power to change or to refuse to apply in the uncodified than in 
the codified, state. If cases shall arise not within the rule, and 
not expressly provided for, they will be determined in the same 
manner as if no code existed. If mistakes shall be made, they 
can be speedily remedied by the Legislature, which meets annu- 
ally or bi-annually in all the States ; and by a standing provision 
for frequent legislative revision. A rule could also be enacted 
that the code should be construed as a Code of the Common Law 
of the State, and not strictly, like statutes, in derogation of the 
common law. 

A more extended and radical scheme of codification than the 
one I have outlined, is, I admit, theoretically possible, and per- 
haps, desirable, whenever the work can be thoroughly done. 
Codification in some form will, I feel sure, be accomplished at 
no very distant day in Great Britain, and then, if not before, 


our States will undoubtedly adopt the result with necessary 
changes. 


In the law of procedure we have heretofore led the way, 
under an able and eminent lawyer of this State (Mr. David Dud- 
ley Field), ina great reform which has spread not only over our 


own land, but has crossed the two oceans, and lies at the basis of 
VOL. XIX 2 
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the recent and existing Judicature Act of Great Britain. For- 
tunate man! to have had his days graciously prolonged so much 
beyond the common span, that he might witness the ecumenical 
triumph of the ideas of his earlier, but not more enthusiastic, 
days. 

It ought to gratify a laudable national and professional pride 
if we could, in like manner, lead the way to a reform equally 
needed, and within the limits indicated, equally practicable, in 
the substantative law common to both nations. I recall here 
Mr. Webster’s remarks in his finished eulogy on Mr. Justice 
Story: ‘* There is no purer pride of country than that in which 
we may indulge when we see America paying back the great debt 
of civilization, learning, and science to Europe; and in the august 
reckoning and accounting between nations, returning light for 
light, and mind for mind. Acknowledging, as we all acknowl- 
edge, our obligations to the original sources of English law, as 
well as of civil liberty, we have seen in our generation copious 
and salutary streams, turning and running backward, replenish- 
ing their original fountains, and giving a fresher and brighter 
green to the fields of English jurisprudence.”’ 

2. In course of time each State will have, as a result of per- 
manent statutes and the lengthened line of its own judicial decis- 
ions, a jurisprudence of its own so ample, that the necessity for 
going beyond it will arise only in the novel and exceptional 
cases, which will justify and reward the labor. 

3. As the common law, happily, underlies substantially our 
whole jurisprudence, thereby giving it a general uniformity of 
character ; as the labor of examining the multitude of reports 
becomes more and more onerous to the busy practitioner or the 
equally busy judge; and as the character for learning and ability 
of many of the benches of shifting judges is not such as to 
invest their judgments and decisions with special value, the com- 
bined result will be a tendency more and more to diminish the 
importance of the ‘‘ case lawyer’’ and to make felt the impor- 
tance of a knowledge of the great, living, fundamental principles 
of our law and equity systems, and to argue and decide causes 
with greater reliance upon these principles. We have happily 
reached at length, in law as in literature, the salutary stage, 
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when, in the language of Dr. Johnson, ‘‘ no precedents can justify 
absurdity.”” 

As, therefore, we must expect that adjudged cases will continue 
to be reported, and continue as heretofore to be used as author- 
ity,and to serve as sources or evidence of legal principles, we 
are deeply concerned in whatever favorably or injuriously affects 
the value of the reports. 

The character of many recent reports has deteriorated from 
several causes. To two of these I will now allude because they 
arise from mistaken views and practices of the judges them- 

-selves, and are, therefore, readily remediable. 

Most of our appellate courts are crowded with causes, and the 
effect of this upon the judges is that they too often feel it to be 
an ever pressing, paramount, all absorbing duty ‘to clear the 
docket.’’ This mistakenly becomes the chief object to be at- 
tained — the primary, instead of a quite subordinate, considera- 
tion. In the accomplishment of this end the judges are as im- 
patient of delay as was the wedding guest in the Rhyme of the 
Ancient Mariner. Added tothis, a majority of the appellate 
judges generally reside elsewhere than at the capital or place 
where the courts are held, and the desire is constantly felt to 
bring a laborious session to an end as speedily as possible in or- 
der that they may rejoin their families and do their work in the 
fatigue-dress of their libraries, rather than under the necessary 
restraints of the term. Asa result, two practices have grown 
up, too generally throughout the country, which have, as I think, 
done more to impair the value of judicial judgments and opin- 
ions than perhaps all other causes combined. 

The first is chat the submission of causes upon printed briefs is 
Favored and oral arguments at the bar are discouraged, and the 
time allowed therefor is usually inadequate. 

On this subject I hold very strong opinions; but also hold that 
no opinion can be too strong. As ameans of enabling the court 
to understand the exact case brought thither for its judgment; 
as a means of eliciting the very truth of the matter both of law 
and fact, there is no substitute for oral argument. None! I 


Life of Milton. 
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distrust the soundness of the decision of any court, of any case 
either novel or complex, which has been submitted wholly upon 
briefs. Speaking, if I may be allowed, from my own expe- 
rience, I always felt a reasonable assurance in my own judgment 
when I had patiently heard all that opposing counsel could say to 
aid me; and a very diminished faith in any judgment given in a 
cause not orally argued. Mistakes, errors, fallacies, and flaws 
elude us, in spite of ourselves, unless the case is pounded and 
hammered at the bar. This mischievous substitute of printer’s 
ink for face-to-face argument impoverishes our case law at its 
very source, since it tends to prevent the growth of able lawyers, 
who are developed only in the conflicts of the bar, and of great 
judges who can become great only by the aid of the bar that sur- 
rounds them. It was not thus until a quite recent period. Nor 
are these views at all novel. Lord Coke refers to the benefits of 
oral arguments in language the most solemn and impressive. In 
eases of difficulty, he says: ** No man alone with all his utter- 
most labors, nor all the actors in them, themselves by themselves 
out of a court of justice, can attain unto a right decision; nor 
in court without solemn argument where Iam persuaded Al- 
mighty God openeth and enlargeth the understanding of those 
desirous of Justice and Right.’’ 

Formerly, whenever a new or difficult question arose, the 
judges of England invited argument and reargument, always in 
open court; and in the earlier days of the law, the matter was 
not only debated at the bar by the counsel for the parties, but 
was afterwards discussed by the judges openly at a time prefixed 
in the presence of the barristers and apprentices: ‘‘ A reverend 
and honorable proceeding in law, a grateful satisfaction to the 
parties, and a great instruction to the studious hearers.’’ * 


1 «Whereunto (in those cases that 
be tortuosi and of great difficulty, ad- 
judged upon demurrer or resolved in open 
court), no one man alone with all his true 
and uttermost labors, nor all the actors 
in them, themselves by themselves out of 
acourt of justice, nor in court without 
solemn argument, where (I am persuaded 
Almighty God openeth and enlargeth 


the understanding of those desirous of 
Justice and Right) could ever have at- 
tained unto. For it is one, amongst 
others, of the great honors of the com- 
mon laws, that cases of great difficulty 
are never adjudged or resolved in tene- 
bris or sub silentio supressis rationibus, 
but in opencourt, and there upon solemn 
and elaborate arguments, first at the bar 
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If, gentlemen, our case law is not to go on deteriorating, we 
must revive the former appreciation of the value of oral argu- 
ments. It is these that must be favored, and it is the submission 
wholly on briefs that ought to be discouraged. 

The other practice among some, I fear many, of our appellate 
courts which injuriously affects our case law, is the practice of 
assigning the record of causes submitted on printed arguments to 
one of the judges to look into and write an opinion, without a pre- 
vious examination of therecord and arguments by the judges in 
concert. 

This practice ought to be forbidden, peremptorily forbidden, 
by statute. What is the most difficult function of an appellate 
court? It is, afterthe record is fully opened and the argument 
understood, to determine precisely upon what point or points the 
judgment of the case ought to turn and rest. This most delicate 


and important of all judicial duties ought always to be performed 
by the judges in full conference before the record is delivered to 
one of their number to write the opinion of the court; which, 
when written, should be confined to the precise grounds thus 
predetermined. Both in respect to oral arguments and prior 


conferences, the Supreme Court of the United States is a model 
for every appellate tribunal in the country. 

When the ideal of legal education shall be the mastery of 
principles, so that the first impulse of the lawyer will be to find 
the ‘principle’ and not the «‘ case’’ that governs the matter in 
hand; when arguments at the bar shall be mainly directed, first, 
to an ascertainment of the peculiar and controlling facts of the 
case under consideration, and then to pointing out the principles 
of law which apply to this precise state of facts, each of which 
operations requires the disciplined exercise of intellectual quali- 


by the counsel learned of either party 
(and if the case depend in the court of 
Common Pleas, then by sergeants at law 
only); and after by the bench, by the 
judges, where they argue (the puisne judge 
beginning and so ascending) seriatim 
upon certain days openly and purposely 
prefixed, declaring at large the authori- 
ties, reasons and causes of their judgments 


and resolutions, in every particular case 
(habet enim nescio quid energie viva voz) 
a reverendand honorable proceeding in 
law, a grateful satisfaction to the parties, 
and a great instruction and direction to 
the attentive and studious hearers.” — 
Sir Edward Coke’s Preface to 9th Coke’s 
Reports, page xiv. 
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ties of a high order; when the bench shall be constituted of the 
flower ef the bar, and appellate judgments shall not be given 
without a previous conference of the judges at which the grounds 
of the judgment shall be agreed upon before the record is assigned 
for the opinion to be written; when opinions shall be rigidly 
restricted, without unnecessary disquisition and essay-writing, 
to the precise points needful to the decision, we will have an 
abler bar, better judgments, and an improved jurisprudence, in 
which erroneous and conflicting decisions will be few, and reduced 
to the minimum. 

And here I must close. My purpose has been to show that 
our system of jurisprudence is consonant with the genius of our 
people and with our civil and political institutions; that it is an 
outgrowth of them, and powerfully supports and sustains them. 
It is, in its groundwork, the system that prevails wherever, in 
either continent, the English language is spoken. In our law 
libraries, we find the learning and labors of judges administering 
this system in law reports from India, South Africa, Australia, 
New Zealand, the Sandwich Islands, and the West Indies. All 
this is theheriiage, by a species of tenancy in common, of the 
English and American lawyer, who wherever, within this wide 
horizon, he finds his language spoken, finds also individual 
and civil liberty, popular institutions, the grand and petit jury, 
legislative assemblies, magna charta, habeas corpus, the 
same sacred regard for individual rights, the same reverential 
affection for, and instinctive obedience to, law. What incalcu- 
lable advantages! We have the same legalliterature. Wehave 
the same legal firmament, in which we behold Hale and Mansfield, 
Hardwicke and Story, Blackstone and Kent, Erskine and Web- 
ster. We partake mutually of the benefits of the labors of 
each other. Whoever achieves anything for the advancement 
or improvement of the law achieves it not for his own country 
alone, but for all English-speaking and English-governed peoples. 

My further purpose has been to show that although this sys- 
tem is not without serious defects, rather, however of form than 
of substance, the remedy is not to substitute the principles of 
some alien system, but to engraft the needed amendments and 
changes on this hardy, native stock. 
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The special duty of the American lawyer is, of course, to im- 
prove and promote the jurisprudence of his own country. That 
we recognize this duty, the existence of this Association, of which 
this is the chief end, fully attests. What great and complex 
problems confront the American lawyer, growing out of our vast 
territorial extent, and our distinct Federal and State systems of 
government and jurisprudence; out of the changes wrought by 
iron, steam, and electricity in business and all the modes of com- 
munication and transportation; out of the combinations of 
capital almost without limit in corporate form, affecting interests 
vital to individuals and to society. The law has to be adapted to 
these new situations and circumstances. What a weighty work. 
Truly, it demands the most attentive study, the most penetrating 
observation, the most sedate consideration, the ripest judgment. 
Here will be found work for usall. We have laid, as I have at- 
tempted to show, the foundations of a noble jurisprudence, and 
during the two centuries of our colonial and national life, the 
structure has been carried along so as to meet contemporary wants 
and needs. The work must, however, go forward with the na- 
tional progress. What more generous ambition can inspire, 
what higher duty can engage, the American lawyer than to assist, 
in his day, in advancing this structure, and adapting it, by alter- 
ation and enlargement, to the changed and changing conditions 
of society; a work which must ever go on, yet never be com- 
pleted. 


** Some unfinished window 
In Aladdin’s tower, 
Unfinished must remain.’ 
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THE RIGHT TO EMBLEMENTS UPON FORECLOSURE 
OF MORTGAGES ON REAL ESTATE. 


A mortgage in the ordinary form of a conveyance to the 
grantee, subject to a defeasance by payment, with a reservation 
of possession to the grantor until the maturity of the debt, creates 
in the mortgagor an estate for years determining upon a fixed 
event.! He is not, therefore, as against the mortgagee, entitled 
to a crop standing on the lands at the entrance of the latter upon 
default.? 

‘The contract between the mortgagor and mortgagees,”’ says 
the Supreme Court of Virginia in a typical case,’ ** is, in effect, 
this: ‘I convey to you my land as a security for the debt I owe 
you. I bind myself to pay that debt by a given time, and if I 
fail, you may proceed to get a decree for the sale of the subject; 
meantime I remain in possession and take the profits of the land ; 
but when you get a decree you may immediately sell everything.’ 
Under this agreement, if the mortgagor goes on and makes prep- 
aration for a crop, he does it with a full knowledge that the land, 
with the crop, is subject to be sold if the decree is obtained 
before he severs it. Nor does he lose anything by this; for the 
crop on the land enhances the price —if by the increase the debt 
be overpaid, he gets the surplus; if not, still the full value of 
his labor goes (as he had agreed it should go) to the payment of 
the debt secured by the mortgage.’’ The reasoning of the court 
would be even stronger applied to the case where the mortgagee, 
instead of proceeding by decree, enters immediately under the 
stipulations of his mortgage. It follows from the reasons deny- 
ing the crops to the mortgagor as against the mortgagee, that the 
mortgagor could pass no valid title in them, either to a lessee of 
the lands or to a vendee of the crops alone, the former being, 


1 Partridge v. Bere, 5 Barn. & Ald., 2 2 Bl. Com. 145; 1 Thos. Coke, 683. 
note; Powersly v. Blackman, Cro. Jac. 5 Crews v. Pendleton, 1 Leigh (Va.), 
659; 2 Bl. Com. 144. 297; s. c., 19 Am. Dec. 750. 
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equally with his lessor, a tenant for years with a term certain, 
and the Jatter the purchaser of a chattel subject to the defects of 
the vendor’s title. 

Where the reserved estate of the mortgagor has terminated by 
default, he becomes the tenant at will of the mortgagee, and any 
crop sown by him upon the land pending such tenancy goes to 
the mortgagee, if standing at the latter’s entry upon determin- 
ing the will." The cases do not ignore the ancient rule that a 
tenant at will is entitled to emblements, but it is considered that 
a mortgagor holding over forms an exception to the rule by rea- 
son of the peculiar relation subsisting between him and the mort- 
gagee. ‘He is not entitled to reap the crop, as ordinary tenants 
at will are,’’? says Lord Mansfield, in Keech v. Hall,? «* because 
all is liable to the debt, upon payment of which the mortgagee’s 
title ceases.’’ ‘* The crop on the land,”’ says the Virginia court 
in Crews v. Pendleton,® ‘* enhances its price; if by this increase 
the debt be overpaid he gets the surplus; if not, still the full 
value of his labor goes (as he had agreed it should go) to the 
payment of the debt secured by the mortgage.’’ This is the 
view taken by all the cases, and it may be added that in awarding 
the crop to the mortgagee, the law simply dispenses with a resort 
on his part to a judgment at law to reach the crop for the satis- 
faction of the debt, and that in a case where, by yielding up his 
lands to satisfy the debt, the mortgagor admits it to be due. 

The same cases establish the principle that neither the lessee 
of the lands,‘ nor a purchaser of the crops,’ from a mortgagor 
holding over can hold the crops planted subsequent to default, 
and standing on the land, against the mortgagee or his vendee 
entering under the mortgage. Asa tenant at will, the mortgagor 
has no assignable estate which a lessee can enjoy. He has no 


1 Keech v. Hall, 1 Dougl. 21; Moss 2 Supra. 
v. Gallimore, Jd. 279; Powell on Mort- 8 Supra. 
gages, p. 205, ch.7; Jones on Mortgages, * Lane v. King, 8 Wend. 584; Simers 
780, 1568; Lane v. King,8 Wend.(N.Y.) v. Saltus, 3 Denio, 214; Keech v. Hall, 
584; Shepard v. Philbrick, 2 Denio, 174; 1 Doug, 21. 
Aldrich v. Reynolds, 1 Barb. Ch. 618; 5 Shepard v. Philbrick, 2 Denio, 174 
Simers v. Saitus, 8 Denio, 214; Howell 6 2Bl. Com, 145, 146. 
v. Schenck, 24 N. J. L. 88; Cassily v. 
Rhodes, 12 Ohio, 88. 
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authority to lease, nor is there any privity of contract or estate 
between his lessee and the mortgagee, the latter being free to 
treat the lessee as trespasser or tenant, as he shall elect.!' This 
doctrine is well stated in the leading case of Keech v. Hall, 
where the mortgagor holding over under a mortgagee sleeping on 
his rights, executed a lease for years, and the mortgagee brought 
ejectment against the tenant. In sustaining the ejectment, 
Lord Mansfield says: — 

‘¢ On full consideration, we are all clearly of opinion that there 
is no inference of fraud or consent against the mortgagee to 
prevent him from considering the lessee a wrong-doer. It is 
rightly admitted that if the mortgagee had encouraged the tenant 
to lay out money, he could not maintain this action; but here the 
question turns upon the agreement between the mortgagor and 
mortgagee ; when the fhortgagor is left in possession, the true 
inference to be drawn is an agreement that he shall possess the 
premises at will, inthe strictest sense. * * * The mortgagor 
has no power, express or implied, to let leases not subject to every 
circumstance of the mortgage — the tenant stands exactly in the 
position of the mortgagor.’’ ‘* It would be going too far,” says 


the Supreme Court of New York, ‘‘to say that he (the mort- 
gagor) might make leases which the mortgagee might or might 


not affirm at his election. The relation between them does not 
imply a right on the part of the mortgagor to lease.’’? 

To deny to the mortgagor a right to lease, is to cut up by the 
roots the lessee’s claim to the crop. Mr. Powell® considers the 
right of the mortgagee to the emblements, as against the lessee of 
the mortgagor, as necessarily resulting from the doctrine laid 
down by Lord Mansfield in the leading case, that a mortgagor 
has no right to lease. He observes that he can see no ground on 


1 Keech v. Hall, 1 Doug. 21; Howell 
v. Schenck, 24 N. J. L. 88; Downard v. 
Groff, 40 Iowa, 597; McKircher v. Haw- 
ley, 16 Johns, R. 259; Jackson v. Fuller, 
4 Id, 215; Jackson v. Loughead, 2 Jd. 75; 
Castleman v. Belt, 2 B. Mon, (Ky.) 257; 
McDermott v. Burke, 16 Cal. 580; Hos- 
pital v. Wilson, 10 Metc, (Mass.) 126; 
Doe v. Bucknell, 8 Car. & P. 567; Part- 


ington v. Woodcock, 6 A. & E. 695; 
1 Jones on Mortgages, 776; Lane v. King, 
8 Wend. 584. 

2 McKircher v. Hawley, 16 Johns. R, 
290. 
5 Powell on Mortgages, 213, 214, ch.7; 
Jacob Law. Dict. Emblements ; 4 Rep. 21; 
8 Wend. 584, 
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which the case of such lessee, as to the emblements, can be dis- 
tinguished from that of any other tenant under a tortious title, 
for if he be considered a wrong-doer as to his occupation of the 
premises, he can not be considered in a different character as to 
the emblements; nor can there be any ground to imply a consent 
to cultivate the property, when no implication is admitted of a 
right to occupy it. 

The principles laid down by the foregoing authorities were 
also recognized in Pennsylvania, in the case of Sallade v. James." 
In that case a judgment was recovered against a landlord, who 
subsquently executed a lease for years. Upon the sale of the 
land under the judgment, the purchaser claimed the crop of the 
tenant, standing upon the land, and it was awarded him by the 
court, upon the ground that the estate of the landlord himself, 
both in the land and its crops, was subject to the judgment, and 
he could not communicate to his tenant any greater estate than 
he himself possessed. In a subsequent case,’ the Pennsylvania 
court overrules the decision in Sallade v. James, partly upon 
statutory and partly upon common-law grounds, and reciting the 
statute upon whichits reversal is founded, proceeds to say : — 

‘‘The influence of this act of Assembly seems to have been 
overlooked in the case of Sallade v. James, and of Groff v. 
Levan, which follows its lead; and the decision in the former 
case is deduced from the assumption that a lessee can have no 
greater right than his lessor would have had. But this is a mis- 
take, logical as it may first seem; for it is a familiar principle 
that a lessee may be entitled to his waygoing crop even in cases 
where his lessor would not be; as, where a widow is seised of an 
estate during widowhood and marries ; she can not have her growing 
crop, but her lessee is entitled to his.* Or, if there be a lease bya 
husband of his wife’s land, and then a divorce while the tenant’s 
crop is growing, the wife shall not take it from him.* The prin- 
ciple of these cases is, that where a person is in possession of land 
by a title that may be determined by an uncertain event not 
within his control, it is essential to the interests of agriculture 


16 Pa. St. 144. 31 Bl. Com. 124; Cro. Eliz. 460; 
? Bittinger v. Baker, 29 Pa. St. 66. Goldsb. 189. 
#1 Tyler R. 409. 
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that such a determination of his lease shall not prevent him from 
reaping what he has sown.’’? Inalike case,? the Supreme Court 
of Ohio, holding a similar view, says: ‘* Between mortgagor and 
mortgagee, a mortgagor in possession is a tenant at will, and if 
the emblements are not protected in his hands, it is because he 
may obtain their value in account, on a bill to redeem. But he 
may lawfully lease subject to the mortgage, and where the mort- 
gagee defeats the estate, either by entry or judicial sale, the 
annual crops are saved for the tenant under the common rule 
relating to emblements, because the termination of the lease is 
uncertain. The elder jurists find abundant reason for the doc- 
trine in the protection the law owes to agriculture.’’* 

Whilst the fact that the mortgagor may have his account for 
the crops on redemption, against the mortgagee, is one strong 
reason why the decisions award the emblements to the latter, it 
is, however, but one of a number of equally valid grounds which 
sustain the title of the mortgagee. The foundations of his right 
to the emblements as against the mortgagor penetrate more 
deeply into the relations of the parties, and extend to, underlie, 
and support also the title of the mortgagee as against the tenant 
of the mortgagor. 

The authorities have already been cited which maintain the 
principle that the mortgagor stands in such relation to the mort- 
gagee as disqualifies him to make a lease of the premises.‘ 

The rule awarding the waygoing crop to a regular tenant at 
will is founded upon the fact that, under a regular contract with 
his landlord, he pays an equivalent for his estate, upon a mutual 
understanding that he shall plant a crop. If then, at the deter- 
mination of the will, he lose the crop, he will have been stripped 
by the landlord of all return for the consideration paid the latter 
and his labor expended on the land, and this without neglect or 
fault on his part. This is far from the case with mortgagor and 
mortgagee, since the former holds over and plants without con- 
tract or encouragement, and pays no equivalent for his estate, 
while the latter, instead of receiving rent, is deprived of the pro- 


1 Co, Litt. 55; 4 Keat. 73; 3 Watts, 3 Co. Litt. 55; 4 Keat. 73. 


405. * Ante, p. 25, note 6 and p. 26, note 1, 
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ceeds from the land during the possession of the mortgagor sub- 
sequent to default. 

It is also to be observed that a tenancy at will is an express 
contract, the best, presumably, that could have been made between 
the parties under their circumstances, and as such is entitled to 
the support and recognition of the law. On the contrary, the 
relation of a mortgagor holding over with his mortgagee is merely 
the residuum of an extinct agreement. Its continuance without a 
definite understanding is the fault of the mortgagor upon whom 
it is incumbent to surrender possession unasked. Such a tenant 
should not be encouraged by the courts in presuming upon the 
inaction of the mortgagee, either to jeopardize others by an 
attempted lease, or to put his own labor and means upon risk by 
planting a crop, when it was easily within his power, either to 
surrender his estate and hold the mortgagee for the rents and 
profits, or to protect his possession by explicit terms of some 
sort, even if no better than those of an express tenancy at will. 
The same discountenance should also be extended to a lessee 
dealing with a lessor standing upon such a precarious title. He 
should bear the consequences of his neglect to require his land- 
lord to settle his status more securely, or of his failure to make 
his own terms with the mortgagee as lord paramount. 

The distinction here taken between the standing of the parties 
to a mortgage and that of those to a regular tenancy at will is 
clearly preserved in the ancient authorities, in the discrimination 
between an estate at will and an estate by suffrance. The latter 
is defined by Sir Wm. Blackstone: ' «* Where one comes into pos- 
session of land by lawful title, and keeps it afterwards without 
any title at all.”’ This expresses precisely the position of a 
mortgagor holding over,” and such a tenant, so far from being 
entitled to the crops, was liable to account for the profits of the 
land during detention.’ It was never claimed that he was em- 
powered to lease. 

In holding that either the mortgagor or his lessee is entitled to 
emblements because of the uncertainty of his estate, the Ohio 


12 Blackstone’s Com. 150; 1 Thos. Co. ? Partridge v, Bere, 7 Eng. C. L. 204 
Litt. 650. and note. 


3 2 Bl. Com. 151. 
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and Pennsylvania courts seem to disregard the exceptions estab. 
tished by the same authorities cited by them to sustain the rule, 
Lord Coke, after stating the doctrine that ordinarily the tenant 
for an uncertain term is entitled to emblements, continues: } 
«* But where the estate of the lessee, being uncertain, is defeas- 
ible by a right paramount, or if the lease determine by the act 
of the lessee, as by forfeiture, condition, etc., there he that hath 
the right paramount, or that entereth for any forfeiture, shall 
have the corn.”’ 

As the mortgagor holding over has it always in his power to 
defeat the entry of the mortgagee by a redemption, his estate 
plainly falls within the excepted class of uncertain tenures cited 
by Lord Coke, the determination of which is within the tenant’s 
own control; and the lessee of such a mortgagor, being subro- 
gated to his lessor’s right to redeem,’ has an estate similarly 
dependent on his own act, and therefore within the same excep- 
tion to the general rule. The mortgagee also holds as against the 
mortgagor’s tenant the right paramount,’ and under the first 
exception laid down is entitled, upon entry, to the corn. 

Nor does the protection which it is the policy of the law to 
afford agriculture, and in which the reason for the tenant’s right 
to emblements is generally found, apply in the case of the parties 
to a mortgage. The effect of a decision taking away the crops 
from the mortgagor and his tenant might naturally prevent the 
mortgagor from planting or leasing the land, but the public con- 
cern in agriculture would not thereby suffer, since the mortgagor, 
being himself deprived of the benefit of holding the lands would 
be constrained by his interest to surrender them to the mort- 

gee, and the latter being accountable for the rents and profits, 
would be himself obliged to grow the crop. 

It is also to be observed that the greatest difficulty would be 
experienced in adjusting an adverse right to emblements with the 
mortgagee’s undisputed right to the possession of the lands. 
Under most American systems of agriculture the growing of a 


1 1 Thos. Co. Litt. 634. 8 Bouv. Law. Dict., tit. Paramount; 1 

2 2 Jones on Mortgages, 1055; Averill Thos. Co. Litt. 484, n. 79; Id. 485 n. 81; 
v. Taylor, 8 N, Y. 44. 2Bl. Com. 91; Aldrich v. Reynolds, 1 
Barb. Ch. 613. 
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crop is an extensive series of operations embracing nearly the 
whole of the year, and the rights incident and indispensable to 
cultivation and harvest practically exclude the beneficial exercise 
of all other rights vesting in the lands. To carve out of the 
mortgagee’s admitted right of entry and possession at will, all the 
rights necessary to enable the mortgagor or his tenant to grow 
and harvest the crop is to defeat and nullify the estate of the 
mortgagee, who, if he do not foreclose before the tenant plants, - 
is practically deterred from foreclosure for a year. This is not 
only in grave derogation of the rights of the mortgagee, but 
must necessarily redound to the injury of the mortgagor as well, 
first, by depreciating the value of the land when sold encum- 
bered with adverse emblement rights, and second, by obliging 
the mortgagee, in order to anticipate the accrual of the emble- 
ment rights, to sell immediately uponthe maturity of his estate, 
thus forcing the lands on the market, and depriving the 
mortgagor of a reasonable delay, which might enable him to dis- 
charge the debt. 
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THE LOWELL BILL'— BANKRUPTCY OF PARTNERS. 


It is not my purpose to consider the merits of the various bills 
**to establish a uniform system of bankruptcy throughout the 
United States,’’ which are before Congress. I intend to consider 
only a limited, but a most important, part of the Lowell Bill, 
which bill seems the most favored; the subject of ‘‘ Partners.”’ 

The liability of each partner for the debts of the partnership, 
according to the views of merchants, is one in the nature of 
suretyship; a liability taking effect only upon the failure of firm 
assets or the power of the partnership to discharge its indebted- 
ness. And this liability, like any other, should be treated in the 
nature of a debt due to the firm. According to mercantile con- 
ceptions, this liability differs from that of a stockholder only in 
this respect, that a partner is a surety for partnership debts, 
while a shareholder (in the absence of statutory regulations) 
incurs no such responsibility. In both cases there is the recog- 
nition of an entity; a legal person. Much, if not all, of the 
confusion in the law of partnership has arisen from the courts’ 
failure to give assent to mercantile theory and practice. 

With regard to the various bankruptcy laws which have been 
presented or are suggested in this country or in England, while 
they proceed upon an unconscious recognition of the entity, still 
they are all deficient in the failure to apply, consistently and 
throughout, the principles resulting from this view. They have 
indeed said that the firm and the partners are to be regarded as 
separate and distinct, to the extent that every partner is to pay 
his individual debts out of his individva! property and firm cred- 
itors are to be paid out of firm assets, before the creditors of 
one estate can prove against the other estate, or before the guasi- 
suretyship takes effect. It is the absence of further assent to 
mercantile views and the inconsistent and unjust application of 
several rules, as well as the existence of certain anomalous prin- 
ciples, to which we desire to call attention. 


1 Introduced by Mr. Hoar and known as Senate Bill 1372. 
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Section 89 of the Lowell Bill, by happy phraseology, disposes 
of the doubt that would result, as in the act of 1867, from the 
omission of the words ‘‘or have been partners in trade,’’ in 
defining those who may be adjudged bankrupt as partners. Dis- 
cussions as to whether the existence of joint debts and assets 
together, or that of either, is sufficient, will no longer occur. Re 
Hartz et al.,! and similar cases thus become obsolete, and Re 
Williams et al.,? Re Noonan,* and like cases are thus sanctioned 
by express legislation. 

This same section, however, fails to remedy a distinction that 
existed under former laws. Thus, a firm can be adjudged a 
bankrupt only upon the petition of a firm creditor,‘ while a 
partner may be made a bankrupt, not only by a separate creditor, 
but also by a creditor of the firm.’ The injustice of such arbi- 
trary distinction is obvious. The words of the act are: ‘*And 
such partners, or any two or more of them, who shall have com- 
mitted acts of bankruptcy, may be jointly adjudged bankrupt, 
upon the petition of creditors.’’ This clearly refers to creditors 
of the partnership. The insertion of a sentence giving only 
separate creditors a right to put a partner, individually, into 
bankruptcy, would prevent the injustice which results from the 
present form of the act. 

The next section of the act gives the separate creditors no 
voice in the election of the trustee of the partnership. The 
words are: ‘* The trustee shall be chosen by its joint creditors.’’ 
While this was the old rule,® yet the firm creditors could, and still 
may, vote for the trustee of a bankrupt partner.’ Thus the 
partnership creditors are again favored. 

Of course, under the express words of the act, as under previous 
laws, all the partnership property and all the separate property of 
the individual partners vests in the partnership trustee,’ but the 
rule still remains that the trustee of a bankrupt partner acquires 


11N. Y. Leg. Obs. 39. ton Iron Co. v. Holmes, 4 Cliff. 348; Re 


2 3B. R. 286. Leland, 5 B. R. 222, 229, 

5 10 B. R. 830, 332. 7 Re Webb, 4 Sawy. 326; Wilkins ». 

* Ex parte Clarke, 1 D. & C. 544. Davis, 15 B. R. 60. 

5 Re Melick, 4 B. R. 97; Re Stevens 8 See Ex parte Philps, L. R. 19 Eq. 
5 B. R. 112. 256; Lindsey v. Corkery, 29 Gratt. 650; 

® Re Phelps, 1 B. R. 525; South Bos- Re Leland, 5 B. R. 222. 
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only that partner’s separate property including his inéerest in the 
partnership property.' The last rule accords with mercantile 
doctrines ; the excuse for the former may be that of expediency. 

Carrying out correct conceptions of the separate existence of 
the firm and that of its partners, the bill under consideration, 
like former laws, provides that the net proceeds of the joint 
stock shall be appropriated to pay the joint creditors, and the 
net proceeds of the separate estate of each partner shall be 
appropriated to pay his creditors, before any surplus from one 
estate shall be applied to the payment of debts of the other. 
This rule, likewise expressed in previous laws, had its origin in 
the celebrated order made in bankruptcy by Lord Loughborough 
in 1794.2, The question which arises is, who are such creditors 
within the rule? In answer thereto’ we shall consider the anom- 
alous rule whereby a solvent partner can not prove against the 
estate of his copartner as long as there are joint debts unpaid. 

Let us suppose a firm composed of A. and B. The firm 
becomes insolvent, and A. also becomes insolvent ; B. is amply 
able to pay his debts. Now, if A. owed B. a sum of money, 


B. would be unable to prove against A.’s estate, because there are 


unpaid firm debts. The reason assigned by Lord Westbury is 
that ‘*‘ proof would diminish the surplus of the estate of the 
debtor partner, and thereby the creditor partner, if permitted to 
prove, would come in competition with his own creditors, namely, 
the joint creditors, and detract to the extent of the proof from 
the benetit which they would derive from the separate estate.’’* 
Such is held to be the law.* 

It seems strange that executors should claim better rights than 
their testators, yet such claim was made in a very recent case and 
it was well answered by the eloquent Lord Chancellor Cairns: 
‘« If the reason is that the hand to pay should not prove in com- 
petition with those who are to receive, then, whether that hand 


1 Forsaith v. Merritt, 1 Lowell, 336; 
Amsinck »v. Bean, 22 Wall. 395; Nutting 
v. Ashcroft, 101 Mass. 300; Halsey v. Nor- 
ton, 45 Miss. 703; Cannon v. Wellford, 
22 Gratt, 195. 

2 Henley’s Bankrupt Law (8d ed.), p. 
191 App. 


8 Ex parte Topping, 4 De Gex, J. & 
8. 551. 

* Ex parte Ellis, 2 Gl. & J. 812; Ex 
parte Carter, Jbid. 233; Bennett’s Estate, 
13 Phila. 831; Ex parte Maude, L. R. 2 
Ch. Ap. 550; Ex parte Collinge, 4 De Gex, 
J. & 8.583. 
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to pay is the living hand of the man himself, or is the deputed 
hand of his executors, is utterly immaterial. 

But it could well be said of the rule prohibiting proof in com- 
petition, ** could anything more whimsical, more capricious, or 
more irrational be supposed?’’ It is clearly an instance of rob- 
bing Peter to pay Paul. 

Still, an exception, as irrational, as unreal and unsubstantial as 
the rule itself was allowed, and where the proof was founded 
upon a breach of trust or fraud committed by the bankrupt 
partner, it was permitted.’ 

While the rule obviously is inapplicable when the creditors of 
the firm have been satisfied,* yet proof will not be permitted if 
the firm creditors have not been paid, although the assets are 
almost sufficient to pay $2 for $1.4 

Returning to the rule, which is provided in the Lowell Bill, for 
the distribution of the joint and separate estates, we find it 
objectionable as being still open for such decisions as we have 
just referred to. However, the bill under consideration secures 
an act of justice not obtainable under former laws. ‘‘ This rule 
shall be followed though there should be no joint assets and no 
solvent partner’’ are few words, but the injustice that is averted, 
by their use, is untold. 

Hitherto it has been generally admitted that if there are no 
joint assets and no living solvent partner, the partnership credi- 
tors may prove pari passu with the separate creditors of the 
bankrupt partner.® Such was the rule in England.® 

The same rule was applied in the distribution of decedent’s 
estates.” Of course, if there was a living solvent partner in the 


1 Nanson v. Gordon, 1 App. Cas. 195, 6 Ex parte Hill, 2 Bos. & P. (New R. 
203, And see, also,Ex parte Carter, supra. 191, note (a); Ex parte Harris, 1 Mad. 


2 Ex parte Broome, 1 Coll. 598; Ex 
parte Westcott, 9 Ch. App. 626; Ex parte 
Butterfield, De Gex, 570 

3 Ex parte Grazebrook, 2 D. & C. 186. 

‘ Ex parte Bass, 33 L. J. R. Bank. 39. 

5 Re Knight, 8 B. R. 486; Re Jewett, 
1 B. R. 491; Re Pease, 13 B. R. 168; Re 
Goedde, 6 B. R. 295; Re Litchfield, 5 
Fed. R. 47; Brock v. Bateman, 25 Ohio 
St. 609, 


583; Ex parte Machel, 1 Rose, 447; Ex 
parte Bradshaw, 1 Gl. & J. 99; Ex parte 
Birley, 2 M. D. & D. 354; Ex parte 
Appleby, 2 Dea. 482. 

7 Cowell v. Sikes, 2 Russ. 191; Gros- 
venor v. Austin, 6 Ohio, 103; Emanuel v. 
Bird, 19 Ala. 596; Ex parte Sperry, 1 
Ash. 847; Ladd v. Griswold, 9 Ill, 25. 
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jurisdiction, proof was not allowed by firm creditors against an 
insolvent partner. The rule was clear, that ‘* proof can not be 
made without resorting to the solvent partner.’’' But the fact 
that the estate of a deceased partner was solvent did not prevent 
proof against the separate estate of a bankrupt partner if there 
were no joint assets.? Nor did the existence of a dormant part- 
ner prevent the partnership creditors proving against the separate 
estate of a bankrupt partner.’ 

In England it has been the practice to allow proof against the 
estate of the deceased partner without first resorting to the sur- 
viving partner,* but it was necessary to make the surviving part- 
ner a party to such suit.’ In this country, on the contrary, ‘* the 
presumption is that the primary fund is sufficient to meet the 
demands upon it,’’ and, consequenfly, resort must first be had to 
surviving members.° 

Unjust and undesirable as the rule was, which allowed joint 
creditors to share pari passu with separate creditors in the 
absence of joint assets and a living solvent partuer, it was often 
evaded by means iniquitous in the extreme. Any joint fund 
would avoid the application of this arbitrary and unjust rule.? 
And this exception was carried out without regard to the origin 
of the fund. Thus, in Re Marwick ® there were no joint assets 
except certain absolutely worthless demands. The sole separate 
creditor, by giving $40 for these demands, with no other object 
than to create a joint fund, was enabled to claim that the part- 
nership creditors should confine themselves to that fund. The 
court sanctioned this ingenious device, and the separate creditor 
received nearly the entire amount of his claim, the partnership 
creditors receiving almost nothing. 

In England the rule was strictly enforced that no proof pari 
passu could be allowed if there was any joint property, be it 


1 Ex parte Kensington, 14 Vesey, 447 ; 6 Troy Factory v. Winslow, 11 
Ex parte Pinkerton, 6 Vesey, 814. Blatchf. 513; Voorhis v. Childs, 17 N. Y. 
2 Ex parte Bauerman, 3 Dea. 476. 354; First Nat. Bank v. Morgan, 73 N. 
* Ex parte Norfolk, 19 Ves. 458; Ex Y.593; Bridge v. Swain, 3 Redf. 487. 
parte Hodgkinson, Jbid. 294. 7 Re Marwick, 2 Ware, 229; Ex parte 
+ Wilkinson v. Henderson, 1 My. & Clay, 2D. M. & G. 230, note; Re Smith, 
K. 582; Sleech’s Case, 1 Mer. 539. 13 B. R.500; Ex parte Peake, 2 Rose, 54. 
5 Hills v. McRae, 9 Hare, 297. 8 Supra. 
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neverso small. Inthe language of Lord Eldon:' ‘If, in point 
of fact there is joint property, whether to the amount of five 
pounds or five shillings, it is an answer to this application.’’ So 
in Ex parte Clay? the existence of joint estate, consisting of an 
old stool and a map worth 3s. 6d. and a bad debt, was held to 
exclude the right of firm creditors to prove against the separate 
estate. In Re Lee and Armstrong,’ joint property to the amount 
of £5 was ruled to be a complete bar against such proof. 

This subject, not being without refined distinctions and excep- 
tions to exceptions, it was a mooted question whether firm credi- 
tors could prove, pari passu with separate creditors, when the 
partnership assets were so small that they would be entirely con- 
sumed in payment of costs. In England the question has been 
answered in the negative.* In this country the courts have fluc- 
tuated. In Re McEwen,‘ and Re Slocum,‘ the court declined to 
follow Ex parte Kennedy, but in Re Blumer,’ the court seemed 
inclined to disregard this practice and follow the English rule. 

There was a conflict of authority upon the question whether 
the burden of proving that there are joint assets rests with the 
individual creditors or not. In one case it was said that the 
joint creditors could not be required to prove a negative, and, 
therefore, the separate creditors had the burden of this proof; * 
while in another case, it was said that the separate creditors could 
not be required to prove the absence of a condition precedent to 
the right of firm creditors to prove pari passu with them.® 

The rule allowing proof pari passu in case of failure of joint 
assets was applied in case a firm dissolved, having no assets, and 
afterwards the members of that firm formed a new one which 
became bankrupt, having assets. In such instance, creditors of 
the old tirm were allowed to prove pari passu with those of the 
new firm.’ Later authority, and better reason, has shown 
the absurdity of this decision, and Re Nims may be considered as 
overruled." The cases of Ex parte Weston,” and Berkshire 


1 Ex parte Peake, supra. 7 12 Fed. R. 489. 


2 Supra. 5 Re Jewett, 1 B. R. 491. 
8 Cited 2 Rose, 54. ® Re Byrne, 1 B. R. 464. 
* Ex parte Kennedy, 2 D. M. & G. 228. 1” Re Nims, 18 B. R. 91. 
But see Ex parte Birley, 2 M. D. & D. 354. 1 Re Nims & Long, 16 Blatch. 439. 
5 12 B.R. 11. 12 12 Mete. 1. 


® Cited 5 Fed. R. 50. 
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Woolen Co. v. Juillard et al.,! will suffice to show the soundness 
of this last case. 

We, therefore, are not exaggerating in our statement that the 
Lowell Bill prevents flagrant injustice by providing that the 
absence of joint assets and a solvent partner shall make no dif- 
ference in the application of the general rule as to the division of 
the joint and separate assets. This single clause has cleared the 
field of controversy and the subject of refined distinctions and 
numerous poorly predicated exceptions. 

Section 90 of the bill under discussion also provides that 
** interest to the time of payment’’ shall be allowed before the 
surplus of one estate can be applied to the payment of creditors 
of the other estate. Formerly this was a field for the arguments 
of distinguished counsel, and the -rules which prevailed under 
former laws were conflicting and discriminating. 

In England, previous to the Bankruptcy Act of 1869, it was 
the general rule that joint creditors were entitled to payment in full 
with interest before any surplus of the partnership estate could be 
applied to pay the separate creditors; while on the other hand, 
the separate creditors were not entitled to interest until the joint 
creditors were made equal with them.’ But section 36 of the act 
of 1869 altered this to the extent of allowing interest to the 
separate creditors down to the order of adjudication.® 

The rule under the last United States bankrupt law followed 
an analogous decision under the Massachusetts insolvent law 
and was the same as that under the English act of 1869.4 Of 
course, under the late act, the joint creditors would always get 
interest in full before the separate estate would receive any sur- 
plus. The rule proposed by Judge Lowell is in accordance with 
the New York insolvent laws, which give interest down to the 
time of distribution,® and is not only just and rational, but 
accords with the view of the commercial world. 


175 N. Y. 535. 3 Lindley, Part. (4 ed.) 1196, note (r). 
2 Ex parte Clarke, 4 Ves. 677; Ex See, also, Ex parte Findley, 17 Ch. D. 334. 
parte Rix, Mont. 237; Ex parte Board- * See Berrian’s Case, 6 Ben. 297. 
man, 1 Cox, 275; Ex parte Minchin, 2 5 Re Shipman, 61 How. Pr. 515, 
Gl. & J, 287; Ex parte Wood, 2 M. D. & 
D. 283. 
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The proposed bill, like the late bill, provides that ‘* the certifi- 
cate of discharge shall be granted or refused to each partner as 
the same would or ought to be if the proceedings had been 
against him alone.’”’ The absence of any regulation, regarding a 
discharge of the firm from its debts, leaves us in doubt as to 
whether a certificate of discharge granted to a separate partner 
in his bankruptcy discharges him from claims against the firm, of 
which he is a member, as well as from his separate obligations. 
Upon this subject there was decidedly a conflict of authority. It 
was said such certificate does discharge the bankrupt from claims 
against his firm, inasmuch as such claims are provable in his 
bankruptcy." 

‘* In all other respects the proceedings by or against partners 
shall be conducted in the like manner as if they had been com- 
menced and prosecuted by or against one person alone.’’ A ques- 
tion, which may be asked and which may arise, is whether this 
has the effect of giving the partnership an exemption similar to 
that given by section 43 to a single bankrupt? Has each member 
an exemption, the same as if he had been separately adjudged bank- 
rupt, or is it permitted to claim a single exemption for the en- 


tire firm? Questions of this nature have arisen and are likely to 
arise again, although the authorities are quite uniform. 
The firm, as such, of course, can claim no exemption because 


it needs no support. Each partner, it has been held, though not 
without conflict, can not claim the exemptions which he would 
have upon separate bankruptcy.’ A single exemption can not be 
claimed by one of the firm.® 

Section 91 of the Lowell Bill reads: ‘* That in the case of any 


debt or liability arising from a partnership to any member 


1 Wilkins v. Davis, 15 B. R. 60; Re 


Leland, 5 B. R. 222; Re Jewett, 15 B- 
KR. 126, 189; Re Breck, 4 N. J. L. J, 
40; But the contrary rule was adopted 
in Re Winkins, 2 B. R. 349; Hudgins 
v. Lane, 11 B. R. 462; Crompton v. Conk- 
ling, 15 B. R. 17. 

Hafer, 1 B. R. 547; Re Blodgett, 
10 B, R, 145; Re Hughes, 16 B. R, 464; 
Pond v. Kimball, 101 Mass. 105; Re 


Corbett, 5 Sawyer, 206; Gaylord v. Im- 
hoff, 26 Ohio St. 317. But see contra, 
ReYoung, 3 B. R. 440; Howard v. Jones, 
60 Ala. 67; Stewart v. Brown, 87 N, Y. 
350. 

3 Re Tonne, 18 B. R. 170; Re Croft 
Bros., 17 B. R. 824; Tills’ Case, 8 Neb. 
261; contra, Re Richardson, 11 B. R. 114; 
Dunklin v. Kimball, 50 Ala. 251. 
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thereof, or of any member to any such partnership, the court 
may ascertain and liquidate the amount justly and equitably due 
thereon at the date of the bankruptcy, and may order proof for 
such amount.’’ This section bids fair to revolutionize the old 
rules in bankruptcy, and is a partial recognition of the separate 
existence of the firm and its partners. 

Hitherto the firm never could prove in the bankruptcy of its 
partners against their separate estates for debts due the partner- 
ship by them, unless the fund, for which the debt was due, had 
been transferred by an active tort of the partner — unless there 
had been fraud. The line was drawn between tort and contract 
and often was the name of a partner wilfully traduced and his 
actions misinterpreted in order to find him guilty of the fraud 
that would allow such proof. The law was illustrated in Amer- 
ica and England by Re Lane,' Re McLean,’ Re Hamilton,’ Ex 
parte Maude,‘ Ex parte Lodge and Fendal,® Ex parte Harris,§ 
Ex parte Smith,’ and Read v. Bailey.® 

In the case of separate trades, one of which is carried on by a 
partner separate and apart from the firm trade, it was held in 
England that one trade could prove in the bankruptcy of the 
other pari passu with the creditors of that trade; and this was 
so whether the partner, carrying on his separate trade, proved 
against his firm ;* whether the firm proved against the separate 
trade of such partner; or whether firms having a common 
member proved against each other.” 


In the United States there is not much authority, but the few 
cases we have seem inclined to disallow proof by the firm against 
the separate trade,” or the separate trade against the firm,” while 


1 2 Lowell, 333. 10 Ex parte St. Barbe, 11 Ves. 418; Ex 
215 B. R. 383. parte Hesham, 1 Rose, 146; Ex parte 
3 1 Fed. R. 800. Cooper, 2M. D. & D. 1; Ex parte Maude, 
* L. B. 2 Ch. App. 540. L. R. 3 Ch App. 550. 
5 1 Ves. jr. 166. 11 Ex parte Thompson, 3 D. & C. 612; 
62V. & B. 210. Re Richardson, 5 L. J. Ch. 129; Ex parte 
& J. 74. Brenchley, 2 Gl. & J. 127; Ex parte Cas- 
8 L. R. 8 App. Cas. 94. tell, Ibid, 124. 
® Ex parte Cook, Mont. 228; Ex parte 12 Re Lane, 2 Lowell, 333; Somerset 
Ring, etc., 1 Cook Bank. Law (8th ed.), Works v. Minot, 10 Cush, 592. 
534. 13 Re Rieser, 19 Hun, 202. 


4 XUM 
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it is undoubted law that firms having a ‘*‘ common member ”’ can 
prove against each other.’ 

Of course in both countries it must have been a dealing 
‘* between trade and trade ’’ and not merely a loan of money.? 

The rules in bankruptcy, which we have just stated, were 
exceptions to the common law and the general rules which pre- 
vailed both in equity and in bankruptcy proceedings. At law 
one partner can never sue his firm upon any claim; his only 
remedy is a dissolution and a settlement of accounts—a rather 
expensive luxury. It is said that inasmuch as the plaintiff is 
one of the firm he makes the promise, etc., to himself jointly 
with others. ‘* How can he sue himself in a court of law? It 
is impossible to say that a man can sue himself.’’*® Nor could 


he avoid objection by suing his copartners for their proportion- 
ate shares. 

A very able author* has collected all extant authorities and shows 
that such claims have been refused in suits of the following nature : 
claims for work and labor performed, or money lent by the plain- 
tiff to his firm; goods sold and delivered ; or money paid to the 
firm by a partner; claims for rent of premises occupied by the 


firm. In converse cases: suits by the firm against a partner, of 
course the rule would be likewise applied. The same narrow 
reasoning prevents a suit between firms having a common mem- 
ber.’ However, where the suit is in equity, or where code pro- 
cedure gives the same advantages, firms having a common 
member are permitted to sue each other.® 

Section 91 of the Lowell Bill seems, therefore, to abrogate 
the general rule of the law in case of the bankruptcy of the firm, 
or one of its members. The question which remains is whether 
the courts will give this clause the broad construction it should 


1 Re Buckhause, 2 Lowell, 331; Hayes 
v. Bement, 8 Sandf.394; Hayes v. Heyer, 
35 N. Y. 326; cases post. 

2 Ex parte Sillitoe, 1 Gl. & J.874; Ex 
parte Hargreaves, 1 Cox, 440; Buckner v. 
Calcote, 28 Miss. 432; Houseal’s Appeal, 
45 Pa. 484; Ex parte Williams, 3 M. D. 
& D. 433; Ex parte Parker etal., 1 Cooke 
Bank. Law (8th ed.), 528. 


3 Buller, J., cited 2 Bos. & P. 120. 

* Ames’ Cases on Partnership. 

5 Perring v. Hone, 2 C. & P. 401; 
Green v. Chapman, 27 Vt. 237; Denny v. 
Metcalf, 28 Me. 889; Banks v. Mitchell, 
8 Yerg. 111. 

® Cole et al. v. Reynolds et al., 18 N. 
Y. 74; Gibson v. Ohio Farina Co., 2 
Disney, 499. 
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receive in order to represent the views of merchants, or 
whether they will hold that it applies only to such debts as have 
hitherto been considered provable by one estate against the 
other. It is said: ** The court may ascertain and liquidate the 
amount justly and equitably due thereon at the date of the bank- 
ruptcy.’’ Will this prevent the allowance of interest after ** the 
date of the bankruptcy?’’ Will this prove a bone of contention 
and an occasion for more arbitrary rules? ‘+ Justly and equita- 
bly due’’ may be construed to mean what is due upon the settle- 
ment of partnership affairs, or it may be construed to mean the 
actual amount standing upon the books of the firm or partner as 
debit. In other words, does this language mean that the court 
is to ascertain the amount due to or from the firm as an entity, or 
does it refer to the amount due to the partner out of ‘* the con- 
cern; ’’ what he takes out of the pot after settling with his co- 
partners? 

Had courts of law adopted the mercantile theory and practice, 
there would be no more difficulty in the bankruptcy of a partner- 
ship than in that of a corporation. A partner is as much a 
stranger to the firm as he is to the corporation of which he is a 
stockholder, and he should be allowed to deal with it on the same 
basis that he deals with the legal abstraction called a corporation. 
His guasi suretyship should be a debt due to the firm and proof of 
which should be-permitted upon some rational basis. How far 
the Lowell Bill will carry the views of the commercial world 
remains for the field of judicial decision and interpretation to 
elucidate. 

Section 92 of the bill under consideration is just and rational 
and needs no special consideration. In this connection, how- 
ever, we may advert to several rules which are untouched by the 
bill, and which, perhaps, require especial legislation. 

Suppose, under the present law, that one partner desires to 
retire from the firm. The well known and almost universal 
practice in such cases is to make arrangements whereby the con- 
tinuing partners succeed to the firm assets and assume the firm 
liabilities. The question which arisesis, upon the bankruptcy of 
the new firm, and when the creditor does not ‘ signify his assent 
by proving his debt in the proceedings; ’’ do the assets of the 
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old firm belong to the creditors of the new firm? In this coun- 
try, and in England, it is held that an assignment of firm assets 
to continuing partners made bona fide is valid, and that the assets 
thereby become the property of the new firm. ‘If the (firm) 
creditors do not like the arrangement, they may go to each of the 
partners and desire payment.’’? The rule is expressed in nu- 
merous cases; the following will suffice: Ex parte Ruffin,? Ex 
parte Fell,’ Sigler v. Knox County Bank,‘ Luff v. Horner,® 
Baker’s Appeal,® Ex parte Clarkson,’ Ex parte Peake,* Wilson 
v. Soper,? Mayer v. Clark,” Robb v. Mudge," and Smith v. Ed- 
wards.” 

Late cases, in England, have restricted the meaning of the 
term ‘‘ bona fide,’’ and it is held that bona fides is not a moral 
test, but that where the assets are not equal to the liabilities at 
the time of the assignment the conveyance will be set aside, and 
the creditors of the old firm will be entitled to the assets of that 
firm in exclusion of the creditors of the new firm.” And it 
seems this restriction will be carried so far, that it will be held 
not to be bona fide if the firm, at the time of the retirement of 
the partner and assignment of the assets, though amply solvent, 
has entered into a transaction which, if it is not a success, will 
make the firm insolvent. 

In the United States the rule has been subjected to the same 
restriction in bankruptcy proceedings, although the State courts 
are divided upon the application of the restrictions to insolvency 
proceedings under State laws. Ex parte Mayou was followed in 
Re Waite,” Tenny v. Johnson, Ex parte Shouse,” Ranson v. 
Van Devanter,'’ and Collins v. Hood.” The contrary rule was 


1 Lord Eldon in Ex parte Williams, 1 14 Gray, 534. 


11 Ves. 3. 22 7 Humph. 106. 
2 6 Ves. 119. 18 Ex parte Mayou, 4 De Gex, J. & S. 
310 Ves. 347. 664, 
* 8 Ohio St. 511. 1 See Re Kemptner, L. R. 8 Eq. 286. 
53 F. & F. 480. 1 Lowell, 207. 
6 21 Pa. 76, 16 43 N. H. 144. 
74D. &C. 56, Crabbe, 482. 
8 1 Mad. 346. 18 41 Barb. 307. 
* 18 B. Mon. 411. 1 4 McLean, 186. 


© 40 Ala. 259. 
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enunciated and adopted in Howe v. Lawrence,' Pfirrman v, 
Koch,? Richards v. Manson,’ and Dimon v. Hazard. The dictum 
of Re Kemptner was acted uponin Re Melvin,’ and Re Sauthoff,* 

An interesting question, and one of considerable importance, 
arises in this case. Suppose the partners each have their inter- 
est in the partnership sold upon execution, what becomes of the 
assets? Do the firm creditors still have a right to the firm 
assets, or does their right become lost and extinguished by this 
forcible dissolution or extinction of the firm? Can the purchaser 
who unites in himself the interests of all the partners claim the 
property free from liability for the firm debts? Upon mercan- 
tile theory no such question could arise, as the firm would still be 
in existence ; but let us glance at the law. 

In an early case in Pennsylvania the learned Chief Justice 
Gibson delivered a well reasoned opinion declaring the purchaser 
of the several partners’ interests to hold free from liability for 
partnership debts.’ Said that very eminent jurist: What then 
would have been the effect, had these sales been made consecu- 
tively? The first, in the order of time, would have passed the 
interest of the partner, subject to the equity of his copartner, 


and the execution creditor would have been entitled to the price. 
But this equity, together with the remaining interest of the other 
partner, would have passed by the succeeding sale to the same 
purchaser ; the execution creditor, in that instance, also taking 


the proceeds. Can it make a difference, then, that instead of 
being consecutive, these two sales were simultaneous?’ This rule 
has been followed in later cases and in a recent case in that 
State. Kentucky, ever ready to adopt anomalous doctrines, has 
accepted the rule by recently reversing two cases which seemed 
contrary.? 


19 Cush. 553. 

2 1 Cin. Sup. Ct. 460. 

5 101 Mass. 482. 

4 82N. Y. 65. 

517 B. R. 543. 

6 16 B. R. 181. But, see, Richardson 
v. Toby, 8 Allen, 81, and Allen v. Centre 
Valley Co., 21 Conn. 130, contra. 


7 Doner et al. v. Stauffer et al., 1 
Rawle, Penrose & Watts, 198. 

8 Backus v. Murphy, 39 Pa. 397; 
Coover’s Appeal, 29 Pa. 9; McNutt v. 
Strayhorn, . 269 

9 Couchman’s Admr. v. Maupin, 78 
Ky. 83. 
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A vigorous protest against such doctrine will be found in 
Osborn v. McBride,’ and Peck v. Fisher,? where the contrary 
rule is announced. The injustice and absurdity of the Pennsyl- 
vania doctrine was well illustrated by Judge Rapallo in the case 
of Menagh v. Whitwell.? Said he: ‘*For instance, suppose a 
firm to consist of three members, each having an equal interest, 
and to be possessed of assets to the amount of $300,000, and to 
owe debts to half of that amount; the interest of each partner, 
supposing their accounts between themselves to be even, is 
$50,000. The members of the firm are individually indebted. 
One of them sells his share, and receives for it $50,000, which is 
its actual value; the share of another of the partners is sold out 
under execution, and brings its full value, $50,000. Thus far 
one partner remains, and he has an equity to have the firm debts 
paid, and those who have sold out are protected against those 
debts. The purchasers of the separate interests are entitled to 
the surplus only; the joint creditors still have their recourse 
against the partnership property, and the right to levy on such 
of it as is subject to sale on execution; but before any levy, the 
remaining partner sells out his individual interest, or it is sold 
out on execution. According to the doctrine applied in the 
present case, and maintained in the case of Coover’s Appeal,‘ 
the firm property is, by this last sale, relieved from the partner- 
ship debts, the two shares first sold are at once changed from 
interests in the surplus to shares in the corpus of the property, 
free from the debts, their value is doubled, and the fund which 
should have gone to pay the joint debts, is, without any consid- 
eration, appropriated by the transferees of the individual inter- 
ests of the partners.’ 

The last question to which we desire to direct attention is that 
which arises when a creditor has the obligation of the firm and 
also separate obligations of the partners for the same debt; is 
he put to an election whether he will prove against the firm or 
against the separate estates? Can he prove against both? In 


13 Sawy. 590. 3 62N. Y. 146. 
27 Cush, 386. * Supra. 
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England the rule was settled before the time of Lord Eldon that 
the creditor must elect in such cases.! An exception was made, 
however, where the creditor took a bill in ignorance of the rela- 
tion between the separate obligors and the firm.’ 

The English rule, condemned as unsound in theory and unjust 
in its application, was at last abrogated by the 32 and 33 Vict., 
ch. 71, sect. 37, extending the scope of 24 and 25 Vict., ch. 134 
sect. 1523 

In America, it seems, the same results have been accomplished 
without statutory legislation and the courts have permitted the 
creditor to prove against the firm and its separate partners, thus 
avoiding the results of a rule which is characterized ‘* as little 
consonant with justice as with the rules of law.’’ ¢ 

Of course the rule would be carried out consistently ; a creditor 
having joint securities would be permitted to prove against 
the separate estates without giving up the securities, and e con- 
verso.© And the same law was ruled in England notwithstanding 
the general rule expressed supra.® 

The American rule and the rule declared by the English statute 
is the only one which is just and consistent with mercantile views 
and practice. The fact that it has been contested so frequently 
in this country is an argument that it should find expression in 
the Lowell Bill, notwithstanding the uniformity of the cases in 
this country. 

In concluding we state that we are not at all opposed to the 
Lowell Bill in its provisions upon the subject of partners. Our 
only objection is that the bill does not go far enough. We desire 


1 Ex parte Beavan, 10 Ves. 107; Ex 
parte Rowlandson, 3 P. Wms. 405; Ex 


4 Re Farnum, 6 Boston Law Rep. 21; 
Mead v. Nat. Bank, 6 Blatch. 180; Re 


parte Hill, 2 Dea. 249; Goldsmid v. 
Cazenove, 7 H. of L. Cases 785; Ex parte 
Chevalier, 1 Mont. & A. 345. 

2 Ex parte La Foret, Cooke Bank. 
L. (8th ed.) 276; Ex parte Boubonus, 
Thid. 278; Ex parte Adam, 2 Rose, 36. 

3 See Simpson v. Henning, L. R. 10 
Q. B. 406; and Banco de Portugal v. 
Waddell, 42 L. T. Rep. 698, 


Bradley, 2 Biss. 515; Re Tesson, 9 B. R. 
378; Ex parte Nason, 70 Me. 3638. 

5 Re Holbrook. 2 Low. 259; Re 
Thomas, 17 B. R. 54. 

6 Re Plummer, 1 Phillips, 66; Ex 
parte Adams, 3 Mont. & A. 157; Ex parte 
Manchester Co., L. R. 18 Eq. 249; Ex 
parte Groom, 2 Deac, 265. 
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a full recognition of the firm as an entity, and the results that 
ensue therefrom. It may be answered that this would be 
a plea for the reform of the law of partnership rather than 
objection to or dissatisfaction with the Lowell Bill. The reply 
is short. A bankruptcy law is meant to accomplish justice 
and it must do so even if it is necessary to reform the law of 
partnership. 


ALFRED Mack. 
Cincinnati, February, 1885. 
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*¢ De mortuis nil nisi bonum,’’ is a motto so proverbial that, 
generally speaking, all but public characters, are entitled to the 
wgis of its protection. Public menare, however, public property, 
and it is in many cases quite impossible to draw a discrim- 
inating line between the private and the public lives of such indi- 
viduals. Indeed, one often gives color to the other. On the 
other hand, a biography of the living must necessarily be incom- 
plete and is apt to be tinctured with adulation on one hand, or to 
inflict unnecessary pain on the other. With this explanatory 
exordium the writer hopes to be acquitted of any bias or per- 
sonal feeling, whether laudatory or otherwise, towards the sub- 
jects of the present sketch. His sole desire is to * nothing 
extenuate nor set down aught in malice.’’ Death is so relentless, 
and Time so rapid and remorseless in wielding his never-fail- 
ing and destructive scythe that, as ‘* in the midst of life we are in 
death,’’ the recently departed seem as yet scarcely severed from 
those who, more or less, were at one time contemporaries — 
acquaintances, friends maybe, but never, let us hope, foes, 
except perhaps as honorable contestants in the gladiatorial arena 
of forensic disputation ; or respectful but independent advocates 
before tribunals graced by the judicial presence of those whose 
memory with all their faults we honor and revere. 

Perhaps one who had obtained the most ubiquitous fame 
among his contemporaries at the English Bar, and on the judi- 
cial bench, is the late Mr. Sergeant Talfourd. Fairly grounded 
in a classical education, under the late Dr. Valpy, of Reading 
Grammar School, but without the opportunity of further prose- 
cuting such studies at any university, he enjoyed no advantages of 
birth or fortune to lend adventitious aid to his advancement in 
life, and yet he was no mean lawyer, as his subsequent elevation 
to the bench sufficiently evidenced, although through having 
devoted his leisure hours to poetry, descriptive, Vacation Ram- 
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bles,’ and the drama, culminating in the production of ‘+ Ion’’ 
and ‘* The Athenian Captive,’’ the former an acknowledged most 
masterly specimen of histrionic power, he was at one time some- 
what discredited as a profound lawyer by those who, having but 
one idea themselves, and probably not even that, are loath to 
give others credit for the possession of more universal acquire- 
ments. But even as a legal writer and legislator his work enti- 
tled ** Dickinson’s Quarter Sessions’’ was, in its time, and may 
be still, the standard text-book on that practice, and his Copy- 
right Act of Parliament, obtained chiefly through his eloquence 
and perseverance, has been a palladium of protection to authors 
and an unspeakable blessing to their widows and children. For 
nervous eloquence, whether at the bar or in the House of Com- 
mons, he was all but unsurpassed, and his judicial qualities were 
appreciated and utilized, but alas! for too short a period; his 
own fate terminating as tragically as that of the offspring of his 
own dramatic conception, being stricken on the bench of justice 
itself —one moment addressing the grand jury on the necessity 
and duty of educating of the rising generation in the principles 
of religion and morality — and the next moment borne a stiff- 
ening corpse, in the presence of his own son, who was sitting by 
his side, from the seat of justice here to appear in his ‘ spirit- 
ual body ’’ before the Supreme tribunal, that ultimate court of 
appeal whose jurisdiction is co-extensive with the whole world 
from time unto eternity. A monumental slab in the Assize Court 
at Stafford records this sad event. But yet, —- 
‘*Can storied urn, or animated bust, 
Back to its mansion call the fleeting breath? 


Can honor’s voice provoke the silent dust, 
Or flattery soothe the dull cold ear of Death? ”’ 


Mr. Justice Talfourd, when at the bar, was exceedingly popu- 
lar among his professional brethren. Courteous and urbane in 
court, almost to a fault, for he did not always meet with the retort 
courteous in return, he was the life and soul of the bar mess on 
circuit. A bon vivant; but only to promote good fellowship, his 
vivacity and hilarity at the mess table appeared but to re-enforce 
him for the active duties of the morrow, as he punctually resumed 
his place in court fresh as a lark and beaming with good nature. 
VOL. XIX 4 
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Moreover, any barrister who had recently joined the circuit and 
had been elected a member of the mess was sure, upon his 
return to town, to receive an invitation to Mr. Sergeant Tal- 
fourd’s house in London, where his entertainments, though 
replete with creature comforts, were also enlivened by the ‘* feast 
of reason and the flow of soul.’’ 

Another character, remarkable in many respects, but not pos- 
sessing Mr. Justice Talfourd’s peculiar sparkling effervescence, 
for his oratory was nothing short of that, and his whole life was 
one of overflowing benevolence, is that of Lord Chief Justice 
Cockburn, who commenced life as a Fellow of Trinity Hall, 
Cambridge University. There the writer of the present paper 
first made his acquaintance. On his occasional collegiate visits, 
for he was a non-resident Fellow, Mr. Cockburn was the life and 
soul of fun and frolic among the undergraduate class. He was, 
however, looked upon somewhat suspiciously by the ‘* Dons,”’ as 
was evidenced when he subsequently aspired to the position of 
Master or President of the college, and met with a crushing 
defeat. Although Mr. Cockburn was not long in obtaining ses- 
sions and circuit practice, he was, at the age of forty, all but 
unknown in Westminster Hall. He was much involved pecunia- 
rily, never having possessed any private fortune, being of some- 
what extravagant habits, and his fellowship at that time of day 
being anything but lucrative. But there was a good time coming. 
What is fun to some is death to others. The railway mania just 
then set in. Schemes were projected, companies were impro- 
vised seeking incorporation, each through a éeparate act of Par- 
liament. Parliamentary committees sat without ceasing, to 
investigate and report upon the various conflicting and con- 
tending rivalries. Counsel had to be retained. Mr. Cockburn, 
who had just been created a Queen’s Counsel, his lead in junior 
business on circuit having entitled him to that distinction, laid 
himself out for railway business before these committees. Lit- 
tle law was required. The country gentlemen who sat on these 
committees in the Commons, and the landed magnates in the 
Lords, had enough of that at Quarter Sessions, where Mr. Cock- 
burn bad been great. They now preferred the ‘ suaviter in 
modo,’’ the plausible, conciliating style of advocacy which gener- 
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ally resulted in the ‘*fortiterinre.’’ Parliamentary fees were large. 
The leader, with the aid of his juniors or associates, could under- 
take at least half a dozen or more cases a day, though conducted 
simultaneously before the like number of separate committees, 
requiring apparently the possession of the powers of ubiquity in 
addition to the other miraculous gifts with which the fortunate 
possessor of the magic secret was endowed. In one year Mr. 
Cockburn netted £20,000, or $100,000. In that one year the 
unfortunate speculators — many honest dupes of projectors of 
bubble companies — bona fide investors, widows, orphans, inex- 
perienced, tittering youths with more money than wit, lost, how 
many millions their own bitter experience and the records of the 
Courts of Bankruptcy and Insolvency, to say nothing of subse- 
quent criminal statistics, alone can tell! Mr. Cockburn’s chariot 
of gold nevertheless rolled on. For eight years was the game 
played on, but by that time it was played out. The railway king, 
Mr. Hudson himself, had risen, during that period, from obscur- 
ity into meridian splendor. The whilom provincial draper, 
coarse and uneducated, had become a member of Parliament, the 
associate of nobility, the grand seigneur, the territorial magnate, 
the entertainer of royalty itself, the instructor of even bishops 
and archbishops in the art of investing their surplus, if not of 
prostituting their surplice; but the Nemesis was at hand. The 
collapse prostrated the throne, not of her gracious Majesty, but 
of his majesty of the road, who, barely escaping the meshes of 
the criminal law, and involved in bankruptcy proceedings, fled 
from his creditors and was picked up by an old acquaintance in 
the streets of Paris, friendless and shoeless, glad to accept as a 
gift even a morsel of bread. Mr. Cockburn’s investments were, 
however, secure. His accumulations during those memorable 
eight years must have been considerable. A chrysalis at their 
commencement he emerged a butterfly, a golden one, at their 
close, fluttered his wings, sailed aloft and alighted on the pinna- 
cle of St. Stephen, a newly fledged but not unattractive M. P., 
well versed in the duties of parliamentary committees, an author- 
ity on parliamentary practice, a facile speaker, and a winning 
advocate. An acquisition to the Ministerial forces, a vacancy in 
the Solicitor-Generalship, afforded an opening for the further 
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utilization of his undoubted talents. A fortunate debate ona 
subject in itself of but little importance, known as the ‘ Don 
Pacifico ’’ question, involving the right of British subjects abroad 
to protection from foreign oppression, afforded Mr. Cockburn 
an early opportunity for the display of impassioned eloquence, 
bitter invective, and patriotic fervor. The émprimatur of Lord 
Palmerston, the then Prime Minister, of the application of the 
boast of imperial Rome that throughout the wide world ‘ Civis 
Romanus Sum”’ was equivalent to a legion of soldiers, indorsed 
Mr. Cockburn’s previously severe philippics, set the seal to his 
future prospects, elevating him step by step in the course of an- 
other decade to the positions respectively of Attorney-General, 
Lord Chief Justice of the Court of Common Pleas, and culmi- 
nating in the grand climacteric of Lord Chief Justice of England. 
And yet Don Pacifico after all turned out to be a Spanish Jew 
and not a British subject at all, or at best, but a bogus one. 

For certain private, we will not call them family, reasons, the 
Lord Chief Justice studiously declined the honor of a peerage, 
although his occasional assistance in the ultimate Court of Appeal 
(the House of Lords), would have been a great acquisition. It 
is unnecessary to further pry into his lordship’s persistent re- 
fusal. He was, however, decorated with the grand cross of the 
Order of the Bath, an unusual honor in judicial circles, as a rec- 
ognition of his services as English commissioner in the Geneva 
Arbitration on the subject of the claims of the United States to 
compensation in respect to the Alabama and other armed cruisers. 
Had Sir Alexander Cockburn’s advice, as embodied in his pro- 
test against the award, been acted upon, it is much to be feared 
that the international dispute in question would not have been 
adjusted amicably, or at least that the satisfaction would have 
been all on one side. Not but what any decision arrived at by 
the commission would have met with acquiescence, but a ready 
and cheerful acquiescence by both parties is one thing — a formal 
submission under a sense of injustice is quite another. Far be 
it, however, from the writer to question the honesty of the pro- 
test of England’s Lord Chief Justice, although Mr. Caleb Cush- 
ing has commented severely both on it and on the temper 
displayed by the protester. Let us rather hope that Sir Alex- 
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ander erred through excess of zeal under the idea of patriotism 
in opposing the award of such considerable damages, so consid- 
erable that the amount exceeded by some millions of dollars the 
proofs originally admitted, and even now, though extended to a 
class of claims not originally contemplated, is not yet wholly ex- 
hausted. But now, that all such animosities should be hushed in 
the silence of the tomb, the present writer will not be chargeable 
with their revival. Such would be very inconsistent with his 
object, which is the rather to amuse and reciprocate good feeling 
and fellowship than to create either discussion or dissension. 

Sir Alexander Cockburn was counsel in some remarkable trials 
when at the bar, a recapitulation of which would occupy too 
much space for this sketch — the names of two or three may 
perhaps recall reminiscences among the students of even modern 
jurisprudence. To wit, that of Palmer, the poisoner ; McNaugh- 
ten, who shot and killed Mr. Drummond, secretary to Sir Robert 
Peel, mistaking the secretary for the Prime Minister, and which 
gave occasion, at the instance of the House of Lords, for the pro- 
pounding by the judges of some more distinct definitions for the 
future guidance of the courts in charging juries on the evidence 
adduced upon a plea of insanity. The Townshend Peerage Case, 
and eventually the Tichborne Case came under the cognizance of 
Sir Alexander Cockburn, the former in his capacity as counsel, 
the latter in his position as chief judge in a trial at bar. All 
these cases are fraught and pregnant with instruction, princi- 
pally in the analyzation of circumstantial evidence in exposing 
the intricacies of fraud and elucidating out of their tangled skein 
the germs of truth to the righteous vindication of justice. 
‘* Fiat justitia, ruat coelum.’’ They are well worthy of the pe- 
rusal of the diligent and painstaking student. 

Sir Alexander Cockburn was tenth baronet of his line, and one 
explanation of his declination of a peerage may be his disinclina- 
tion to merge even an inferior ancient dignity in a modern peer- 
age, a disinclination shared by many an untitled, but historic, 
family ennobled in the annals of itscountry; or it may have been 
that he did not desire to divide his time between attention to the 
judicial and even legislative duties of the House of Lords and 
those of his own court, Other reasons have been alleged, but it 
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is beside our object to discuss them. Suffice it to say his lord- 
ship sat upon the bench for nearly a quarter of a century, died 
at a green old age, passed away in quiet repose, almost up to the 
last was a great pedestrian, a keen sportsman, a skillful yachts- 
man, was engaged at the time of his death in writing for one 
of the periodicals a ‘* History of the Chase,’’ which, judging 
from the published numbers, was rich in archaic, sylvan, and 
classical lore. One object of devotion in his leisure moments 
was that of the abstruse and exact sciences, Euclid being one of 
his favorite subjects of mental recreation. At the same time he 
was a man of varied accomplishments — he did not neglect a con- 
templation of the Muses, and was one of the most agreeable of 
men in society, his conversation sparkling, his wit brilliant, his 
refinement typical of the well bred English gentleman. For 
forty years he strove to obtain the release of a man convicted 
of murder and condemned to imprisonment for life, but of whose 
innocence Mr. Cockburn, then a young man at the bar, and en- 
tirely unconnected professionally with the case, was convinced; 
and his efforts were ultimately crowned with success. Benevo- 
lence and an innate love of justice alone can have influenced him 
in apparently such a forlorn pursuit. 

All is not coleur de rose. Ermine is not always unsullied — 
much less is the mere toga virilis, even though adapted to the 
forensic forum. A character in some respects celebrated, but 
in more respects notorious, now appears upon the stage. A 
friend of the late Chief Justice Cockburn, or at least one whom 
Sir Alexander Cockburn had befriended even pecuniarily, one 
Mr. Edwin John James, M. P., Q. C., and Recorder of Brighton, 
would, but for the experienced discrimination of Lord Palm- 
erston (Prime Minister), have undoubtedly grasped the curule 
chair of one of the superior courts of his day, and at the present 
moment might have been Lord Chief Justice of England. Mr. 
Edwin James was the eldest son of Mr. Secondary James, of 
the City of London, a gentleman much respected both in and 
out of the profession, and who also held a judicial office, — viz. : 
judge of the sheriff’s court, — one of whose sons also was for 
many years under-sheriff of London and Middlesex, an office to 
which he was annually reappointed by successive sheriffs, so 
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ably did he discharge its duties. Mr. Edwin James, the elder 
brother, was bent upon pursuing the dramatic calling, and, 
though subsequently admitted to the bar, was to the last always 
more conspicuous for rhetorical flourishes and theatrical effect 
in his forensic addresses than for plain and simple oratory or 
‘unadorned eloquence.’’ With a legal family connection, such 
as has just been indicated, he commenced practice under most 
propitious circumstances, and in his first year realized in the 
city courts £1,000, or $5,000, an event enough to turn the 
head of many a neophyte, if not to demoralize his professional 
standard. Mr. James’ career was for a time one unbroken 
series of successes. In due course he received the coveted silk 
gown of queen’s counsel; but, contrary to usual custom on such 
occasions, the benchers of his Inn of Court declined to receive 
him among their number, and he never was admitted as one 
of the governing body of that institution. He, however, made 
friends elsewhere, and received the appointment of Recorder 
of Brighton, a crown nomination and therefore betokening the 
possession of a friend at court. After a successful practice 
before elective and railway committees, side by side with his 
friend Mr. Cockburn, he was elected member of Parliament for 
the populous and important metropolitan borough of Mary-le- 
bone. Henceforth he assumed the functions of tribune of the 
people. He was in fact the idol of the populace. His election 
expenses were freely subscribed. No rival candidate had the 
shadow of a chance against him. His speeches in the House, 
however, were not so“efficacious as those delivered from the 
hustings. He there, like many another popular favorite, found 
his own level. Lord Palmerston carefully scrutinized him, 
guaged him correctly, took his measure with accuracy, and 
when a vacancy occurred in the solicitor-generalship passed him 
over. This was a surprise to many, —a death blow to some, — 
acrying injustice to the political party which had twice borne 
the great orator in triumph to the popular assembly; but it 
saved the credit of the ministry, arrested a public scandal (for 
the solicitor-generalship would have opened the way for judicial 
promotion) which would have tainted the judicial ermine of the 
present day with a stain even more indelible than that of medi- 
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wval bigotry or seventeenth century corruption. Henceforth 
Mr. James was a thorn in Lord Palmerston’s side, but the 
veteran leader had long since become impervious to the briers 
and brambles of disappointed or dissatisfied sycophants. The 
thorns were blunted and the brambles frayed when directed 
against such a pachydermatic campaigner. 

The proximate cause of Mr. James’ bound into popular favor 
was his successful defense of Dr. Bernard, charged with con- 
spiring on English soil to murder the Emperor Napoleon III., 
through the medium of the Orsini plot. In his peroration he 
hurled defiance at the emperor, — challenged him to declare war 
against Great Britain, if he pleased, but at his peril to attempt 
to tamper with her jurisprudence and interfere with her right 
of asylum by demanding the trial and conviction of an alleged 
conspirator, foreign or domestic, for a supposed complicity in a 
crime committed in a foreign country and against the person 
of a foreign potentate. There was much discussion in legal 
circles at the time as to the legality of such a trial. The judges, 
however, entertained it. Mr. James hurled, in the name of the 
British nation, defiance at the foreign dictation, — scornfully 
derided the blustering of the French army, through its colonels 
threatening revenge for the outrage, and invited them, if they 
dared, to attempt invasion of the British shores. He was not 
one whit less severe upon the judges, especially Lord Campbell, 
who had, after much hesitation, advised the Prime Minister that 
an indictment would lie for such an offense. In one word, he 
denounced them as time-serving parasites of a parvenu foreign 
despot. The result was an acquittal, though a few nervous but 
pungent remarks in addition by Dr. Bernard himself produced a 
thrilling effect and capped the climax, if they did not set the 
seal to victory. Mr. James left the court the idol of the mob, 
and at that supreme moment was probably the most popular 
man in the British Isles. 

Subsequently the Garibaldi invasion of Italy presented a fine 
opportunity for a vacation ramble, of which Mr. James availed 
himself, visiting the scene of action and writing sensational 
letters to the newspapers of hair-breadth ‘* ’scapes’’ and ‘* acci- 
dents by flood and field,’’ as happening to himself, which by 
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some were even at the time deemed apocryphal, but were not 
the less interesting to the general public. Soon after his return 
from his victorious expedition the same public was one morning 
surprised to read in the daily papers a letter from Mr. James 
taking leave of his constituents, followed by a resignation of his 
recordership of Brighton, and a withdrawal from his clubs, 
viz.: ‘* Brookes’ ’’ and The Reform.”’ 

It soon transpired that a certain earl had insisted upon these 
sacrifices as the only terms upon which he would condone certain 
serious pecuniary defalcations and gross breaches of confidence 
on Mr. James’ part in connection with the son and heir of the 
noble lord. His lordship’s object was to put Mr. James out of 
society so that he should not have another opportunity of doing 
the like. The earl had suffered a very great pecuniary loss 
through his son’s acquaintance with Mr. James, but he did not 
desire to deprive Mr. James of his daily bread, if the public 
still desired his services professionally, and therefore, though 
invited, declined to give any evidence of the transaction before 
the Benchers of the Inner Temple, or to take any legal proceed- 
ings in connection with the affair, Mr. James having complied 
with his requirements. Other charges, however, cropped up, 
notably one of accepting a sum of money from the adverse party, 
in the absence of his client then on his voyage from America, 
and who died at sea, whose case was supported by the strongest 
evidence, but which at the critical moment he withdrew from the 
consideration of the jury, and submitted to a most damaging 
compromise. But the most startling charge was one made by 
an experienced attorney of long practice, from whom Mr. James 
had extracted from time to time some £30,000, the last exaction 
having been obtained upon a promise to secure for the attorney’s 
sona life appointment inthe gift of Lord Chief Justice Cockburn. 
He had but to ask and have, he assured his victim. When the 
Lord Chief Justice heard of this disclosure, it is said that his 
wrath knew no bounds, as Mr. James had informed the attorney 
in question of his pecuniary indebtedness to the Chief Justice, 
which obligation he proposed to discharge out of the purchase 
money, and in the same breath to ask for and secure the nomina- 
tion. So unfortunate is it for an honest man to be connected 
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with a dishonest one, even though limited to befriending him. 
In one word, the cases of unprofessional and dishonorable con- 
duct laid before the Benchers were so numerous and so crushing 
that Mr. James retired from the struggle and was disbarred, 
His liabilities were said to amount to £120,000 or $600,000, 
He had previously crossed the channel for France, and married 
in Paris a lady of fortune with whom he had been long 
acquainted. With her he proceeded to America, but only 
before long to be divorced at once from her and her fortune, 
Mr. James’ arrival in the United States preceded the news of 
his catastrophe on the other side. There was no ocean cable in 
those days, and the Benchers were dilatory in publishing their 
decision. Moreover the Lord Chancellor had neglected to cancel 
Mr. James’ patent of Queen’s Counsel, which magic document 
was successfully flourished before the New York Bar. The 
applicant’s moral character was vouched for by leading members 
of that honorable body — naturalization was not at that day neces- 
sary. A sanguine belief in the virtue of republican institutions, 
a tirade of abuse leveled against the British aristocracy and the 
impediments they had thrown in the way of acknowledged merit, 
a firmly and eloquently expressed resolution to make this free 
country henceforth his adopted home, and he was at once 
admitted to the New York Bar by acclamation. <A few mails 
hence and the news, embodied in leading articles of the London 
press, arrived of the removal from the English Bar of one of its 
shining lights, to wit, the embryo American citizen. Consterna- 
tion amounting to almost a panic seized upon the forum, but the 
money market remained steady. ‘The courts were besieged for 
processes to eject the intruding delinquent, but the authoritative 
reply was, ‘* You should have looked before you leapt.’ More- 
over certificated copies of resolutions of Inns of Court in En- 
gland, mere voluntary associations, not even incorporated, 
possessing only a delegated power from the judges, who alone 
possessed the power to debar, and to whom an appeal lay from 
any resolution of the Benchers, of which Mr. James had already 
availed himself by filing notice and then quitting the country, 
thereby tying up the process till his voluntary return, were not 
matters of record that foreign courts could entertain. Such was 
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merely a lis pendens and no matter of record, however it might 
be made the subject of a commission. But no complaint was 
made of Mr. James’ conduct in this country, his moral character 
was vouched for, his patent of Queen’s Counsel was genuine. It 
had not been revoked or cancelled. The application for his 
removal from the New York Bar must be dismissed. 

«« Facilis et descensus Averni.’’ Mr. James entered into part- 
nership and proceeded to practice law in New York, with what 
success let a damaged reputation and a demoralized mind attest. 
Suffice it to say, after an ineffectual struggle of about a dozen 
years, during which he bid for popularity by trying to make mis- 
chief between the United States and Great Britain during the 
civil war, he returned to England, delivered public lectures in 
London on the American Republic, indulged in bitter diatribes 
against the instability and worthlessness of democratic institu- 
tions as evidenced in the United States, and the persecution 
directed against the foreign element, especially that of England, 
as proven by the treatment he had himself experienced ; and hav- 
ing thus pandered to the depraved appetite of the ignorant o: 
zoAkot had the effrontery to announce his intention of again pre- 
senting himself before his former constituency of Mary-le-bone 
as a candidate for re-election. Some secret influence seems, 
however, to have suggested his withdrawal before the election 
campaign commenced. He then prosecuted his long pending 
appeal, but only to seal his own condemnation by provoking a 
formal confirmation of the decision of the Benchers, —some of 
the judges who sat to hear the appeal being moved to tears at 
the lamentable spectacle, and yet compelled by a sense of duty 
to the public to affirm the decision of the justice of which no 
doubt had ever been entertained. A drowning man is said to 
catch at a straw, and Mr. James then publicly advertised himself 
as a jurisconsult, designating himself, by way of attraction, as 
ex-Q. C. He invited all who required confidential legal advice 
to resort to the paragon, to seek the magician who, without liti- 
gation or publicity would effect a perfect cure, and reconcile the 
most conflicting interests. ‘* Physician, heal thyself?’’ The 
only result was that the lowest step of degradation now awaited 
him. Under the guise of a jurisconsult he became tout to 
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money lenders, receiving a miserable commission for inveigling 
into their nets such jeunesse dorée, of both sexes, as were willing 
to confide their interests to a man of the world, an ex-M. P., an 
ex-Q. C., an ex-Recorder, but now developed into a JURISCONSULT, 
a word of awful portent, latent meaning, and magical influence, 
‘* Come into my parlor, says the spider to the fly.”’ 

What was the finale? What the termination of this thauma- 
turgist, who was like the sign post which points the way (to 
Jortune), but never goes itself—or like the wandering gypsy 
tribe, who talk to their dupes of such *‘ wonderful matters, yet 
can’t keep themselves out of rags and tatters?’’ Two years 
ago in abject poverty, in an obscure lodging in the slums of 
London perished the unhappy subject of this narrative. A sub- 
scription among the Bar was being raised at the time to save him 
from absolute want. ‘* Too late,’’ was sounded from on high. 
‘* Too late,’’ re-echoed in the depths below. Surely, this sad 
fate of perverted genius may ‘‘ point a moral,’’ if does not, 
as indeed it can not, ‘‘adorn a tale.’’ What then is the 
moral thus pointed? Here is the case of a man who in the 
zenith of his career realized $10,000 a year by the pursuit of an 
honorable profession, and who might have earned half as much 
again but for habitual neglect of his own interests, if not also of 
those of his clients. A man honored by the confidence of his 
fellow-citizens as a member of the Legislature, and not unrecog- 
ized by the Crown, the fountain of honor, but admitted to the 
rank of one of its counselors and selected as a judge of a crim- 
inal court. And yet he fell from his high estate to the lowest 
pitch of degradation. Was it through the sin of ‘* ambition by 
which the angels fell,’’ that his ruin was effected? Scarcely of 
true ambition, for ambition is laudable if rightly directed. The 
ambition of the angels was sinful because it was inordinate, and 
culminated in rebellion. In other words, it was prompted by 
vice, nurtured in jealousy and fostered by covetousness. Vice 
is the same monster, of the same ‘‘ hideous mien,’’ no matter in 
what form it may present itself. Mr. James’ vices sapped the 
principle of honest ambition and subordinated all his energies to 
their gratification, prostituting every step in the social ladder to 
their insatiate demands. Gambling was his besetting sin. Sen- 
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sual enjoyment went hand in hand with it. In the words of 
Lord Byron, somewhat modified in their plain-spokenness, and 
but feebly paraphrased in deference to the sensitive reader : — 


‘By following wh——s and cards and dice, 
We’re plucked and beggared in a trice.’’ 


Unfortunately the fall of one, especially one of high estate, 
involves the fall of others of aless degree. Mr. James, as a 
good tactician but an indifferent lawyer was careful in selecting 
as his juniors or associate counsel men of learning, of industry, 
and ability in working up cases, though they might not be brill- 
iant as advocates and were incapable of standing alone. One 
such, his fidus Achates, to whom he was indebted for his law and 
his perorations, his own forte lying in the ore rotundo of deliv- 
ery, attempted suicide, and was with difficulty recovered. His 
occupation in England was, however, gone, and some members of 
the Bar subscribed a handsome sum and shipped him to one of the 
British colonies, there to commence life afresh. But it is time 
to let the curtain drop. Peace be to the manes of the subject of 
our sketch. In charity we trust that ‘‘ reguiescat in pace.’’ 


Hucu WEIGHTMAN. 
New YORK. 
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COMMERCIAL RETALIATION BETWEEN THE STATES, 


The constitutional convention of 1787 thought it necessary to 
provide that individual States should not make private and inde- 
pendent agreements one with another. It neglected to provide 
that they should not carry on private and independent quarrels, 
Probably it supposed that enough else had been put into the con. 
stitution to prevent such quarrels from ever making head. The 
right of war was taken from the States. A tribunal was estab- 
lished to adjudicate their controversies. Commerce between them 
was intrusted to the control of Congress. Each was required to 
accord full privilege and immunity to the citizens of every other. 
The framers of our united government may well have thought 
that they had left no place in it for intestinal discord. 

The successful operation, therefore, of our so-called retalia- 
tory insurance laws, raises interesting questions for the constitu- 
tional lawyer. <A State has found a supposed grievance against 
her neighbor, — harsh treatment of her insurance companies. 
She strives to redress her grievance by a statute making 
reprisal upon her neighbor’s companies. She openly avows her 
act to be commercial warfare, labeling her statute ‘* Retaliation.” 
Her highest courts sustain its validity, and its enforcement is 
unimpeded. How did this state of things come about? Is there 
really a gap in our Union? May States differ, although they 
may not agree? If interstate retaliation is possible, how far 
may it go? If we are coming into an era of commercial civil 
war, in what lines of commerce will the war be felt? 

The quarrel which suggests this article is not of recent origin. 
But for some reason or other no active protest has been made 
until within the last five years by those who suffer from its 
prosecution, and therefore it has not until then been called to the 
attention of the courts and the profession at large. 

Until well along in the present century the business of insur- 
ance was so slight that it passed almost unnoticed by our legisla- 
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tors. But as it gradually came into prominence in the commercial 
world, it became a thing to be in some degree regulated, and to 
be fostered and encouraged, by the government. About the 
time when the nation was perfecting its system of prohibitory 
duties against the competition of other nations in the main 
industries, the older and richer States were beginning to lay pro- 
hibitory duties against the competition of neighboring States in 
this particular industry. There was no mistaking the character 
of these first measures. In 1826 New Jersey laid a tax on insur- 
ance by citizens or companies of other States and nations, of five 
per cent on the total premiums received during the year.’ About 
the same time, New York laid a similar premium tax of ten per 
cent on fire and marine insurance.? This was protection pure 
and simple. Like all protection it speedily called forth retalia- 
tion. In 1832 Massachusetts laid, on insurance companies of all 
States which had adopted, or should adopt, such protective 
tariffs, the completely prohibitory tax of one and a half per cent 
on the total amount insured.2 New York cut down her tariff 
four-fifths in 1837,* and New Jersey reduced hers to about the 
same height in 1846.5 Such radical prohibition seems never 
since to have been attempted. 

Nor does the right to make these first reprisals seem to have 
been contested in the courts. The present form of the retalia- 
tory law, inspired by their apparent success, belongs to the next 
stage of statutory development. About the vear 1850 a system 
of minute regulation, byg eneral laws, of the affairs of corpora- 
tions, and among corporations of insurance companies, came into 
vogue. Limits were set to the operation of the companies, 
pledges required for their safe conduct, inquisitive examinations 
made into their mode of carrying on business, and various con- 
tributions and license fees exacted. These regulations bore often 
more hardly on strangers than on home companies.® A new and 


1 New Jersey Laws of 1826, p. 68. ® New York now pays the expenses of 
2 N. Y. Rev. Stats. 1827, p. 714. her insurance department entirely by the 
3 Mass. Laws of 1832, ch. 40. fees of stranger companies, ose which 
*1/N. Y. Laws of 1837, ch. 30. are leviable from the home companies 
5 N. J. Laws of 1846, p. 4. being remitted. 


Governor’s message, 
January 1, 1884. 


0 

le 

he 
b- 
to 
ht 
ia- 
tu- 
nst 
es. 
ing 
her 
is 
ere 
hey 
far 
‘ivil 
zin. 
1ade 
its 
the 
sur- 
‘isla- 


64 COMMERCIAL RETALIATION BETWEEN THE STATES, 


common requirement was that of a deposit of securities in the 
State treasury to guarantee the payment of just demands from 
policy holders within her jurisdiction. This requirement was not 
always, although it was usually, satisfied by proof that such a 
deposit had been made in the State from which the corporation 
held its right to exist. New York, in 1851, required of every 
life insurance company doing business within her limits a deposit 
with her comptroller of $100,000 in public stocks of the United 
States, of New York, or of a city in New York, or in bonds 
amply secured by mortgage on New York land.’ The stranger 
company could not appeal to a deposit in its own State. It 
could not offer the bonds of its own State. Nor could the 
deposit, when once made, be withdrawn even if the company 
should retire or be excluded from doing business in New York, 
while the New York comptroller was empowered to exclude the 
company if its affairs were not satisfactory to his discretion. 

Immediate retort was made against this unreasonable exaction. 
In 1852, New Jersey passed a law requiring a deposit from the 
companies of every State which required a deposit from her com- 
panies.? New Hampshire in the same year took the matter up 
more thoroughly, and first, so far as I can find, established a 
system of general reprisals.‘ Massachusetts, Connecticut, and 
Vermont followed in 1854. At present this retaliatory law is 
in force in about two-thirds of the States of our Union.’ 

The law® substantially amounts to this threat: ‘If you 
shall put upon our companies, doing business in your territory, 


1 N. Y. Laws of 1851, ch. 95. 

2 Compare N. Y. Laws of 1853, ch. 
468. 

8 N. J. Laws of 1852, p. 175. 

4 N. H. Laws of 1852, ch. 1279, sect. 
12. 

5 The following list is culled from 
Hine’s Insurance Statutes as States re- 
taliating in 1876: Alabama, California, 
Connecticut, Delaware, Georgia, Lllinois, 
Iowa, Kansas, Kentucky, Maryland, Mas- 
sachusetts, Michigan, Minnesota, Mis- 
souri, Nebraska, New Jersey, New York, 
North Carolina, Ohio, Rhode Island, Ten- 
nessee, Texas, Vermont, Virginia, West 


Virginia, Wisconsin. In Arkansas, dis- 
crimination against foreign companies is 
forbidden by the constitution. 

® The following is one of its simpler 
forms: ‘* When, by the laws of any other 
State or any foreign country, any pay- 
ments, deposits, or other obligations shall 
be imposed upon insurance companies of 
this State, or their agents transacting 
business in such other State or foreign 
country, the like payments, deposits and 
obligations are hereby imposed upon 
similar companies of such other State or 
foreign country and their agents transact- 
ing business in this State.” Connecticu 
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burdens greater than those which we see fit to put upon stranger 
companies doing business in our territory, then we will make an 
example of your companies here, and make their burdens as 
great as those which you inflict.”’ The offense may be a high 
tax. It may be a high license fee; a severe penalty imposed 
for unsuccessful resistance to a suit for loss; the requirement 
of a large deposit as security to resident policy holders. It may 
have existed before the passage of the retaliatory law, or it may 
arise when that law has slept for years, forgotten. The moment 
when it does begin, its retribute begins also. The companies of 
the offending State are mulcted by an equal tax, an equal license 
fee, penalty, or deposit. 

Thus Vermont, as we have seen, has had such a statute since 
1854. In 1866, Virginia deemed it a wise safeguard to her 
citizens to demand of all stranger companies doing business 
within her bounds a pledge of from $30,000 to $50,000 by 
bonds deposited in her treasury.' Vermont had never thought 
such a pledge necessary, either from her own companies or from 
any others. But now the Vermont officials were obliged to exact 
from Virginia companies (if any there were), a deposit of 
$30,000 to $50,000 all around. If the officials did their duty, 
the Virginia companies must have paid down; not because Ver- 
mont thought the exaction advisable as a safeguard, but because 
she had a score to settle with Virginia. 

The question whether these laws have any warrant under our 
united government has never come before the one authority whose 
decision can be final. Lesser authorities have differed in opin- 
ion.? That industrial warfare between two of the United States 


Gen. Stats., 1875, p.308. For variousex- May, 1881); and the lower courts of In- 
tensions of the retaliatory system, see the diana (Ins. L. J., May, 1881); and New 
California Civil Code, sect. 449; Mary- York; and, I am informed, by one of the 
land Laws of 1872, p. 696; Missouri lower Federal courts; valid, by the 
Laws of 1874, p. 76; New Jersey Laws highest courts of Illinois (Home Ins. Co. 
of 1875, p. 108; New York Laws of 1878, _v. Swigert, 104 Ill. 653; Ins. L. J., Aprii 


pp. 1271, 1272; Ohio Laws of 1883, p. 1888); Kansas, (Phenix Ins. Co. wv. 
180. Welsh, 29 Kan. 672; Ins. L. J., April 
1 Paul v. Virginia, 8 Wall. 168. 1888); and New York (People v. Fire 


2 The law has been held invalid by the Association of Philadelphia, 92 N. Y. 
highest court of Alabama (Clark v. 311; Ins. L. J., July, 1883). 
Port of Mobile, 67 Ala. 217; Ins. L. J. 
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is an anomaly, we feel by instinct. But has any covenant in 
the national compact been violated? None such is to be found 
where the framers of the constitution probably would have said 
that they had put it. They left their framework in many spots 
elastic; and, from having been sat upon by the judges during 
so many decades, it seems in some parts diminished, although in 
others it has been expanded. In giving to Congress the supreme 
control of commerce, the statesmen of 1787 probably took no 
distinct thought for insurance, which then was in its infancy. 
But they might well suppose that protection had been given to 
every kind of business intercourse which States would ever wish 
to interfere with. ‘*Commerce,’’ however, has been given by 
the judges its narrower, not its wider, meaning, and insurance, 
among other businesses, has been excluded. So movements of cap- 
ital from State to State, are neither import nor export. The cove- 
nant sought will not be found on the face of the instrument, but 
if at all, among its hidden implications, — unforeseen, probably, 
by its framers; but they may well have trusted, as we have said 
before, that acts as contrary as these to the whole spirit of their 
work would not escape its direct prohibitions. 

Judging from the opinions reported, the victims of the retal- 
iatory law have so far urged against it but two objections. 
First, that it has no intrinsic force, because the taxes nominally 
levied under it, since they find their measure in the statutes of 
another State, are really imposed by the Legislature of that State; 
whereas, the power to lay taxes is delegated by each State to its 
own Legislature, and not at all toany other. Second, that it vio 
lates special constitutional provisions requiring taxation to be 
equal and uniform. So far as these objections are based on the 
State constitutions, we need not stop to consider them, because 
they have been on the whole unsuccessful, and because they can 
in no case be final. A quarrelsome State can easily relieve itself 
of these self-imposed restrictions. It has, indeed, been recently 
urged, that since the Fourteenth Amendment the Federal consti- 
tution also requires State taxation to be equal and uniform.’ Be 
itso. It has long been settled in State courts that even under 


1 County of San Mateo v. Southern County of Santa Clara v. Same, 18 Jd. 
Pacific R. R. Co. 13 Fed. Rep. 722; 385 and note. 
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such a requirement taxation need be equal and uniform only as 
between members of the same class of tax-payers. It has never 
been held that all corporations, of whatever kind, must be classi- 
fied together for the purpose of taxes upon business. Life com- 
panies are often taxed in one way, fire companies in another, 
because they are regarded with different degrees of favor by the 
legislative policy. Why may not corporations from different lo- 
calities be variously classified because regarded with different 
degrees of favor by the legislative policy? The main question 
can not be avoided: ‘* Is retaliation, — in other words, is redress 
or revenge, partiality or hate, toward a sister State, — a proper 
factor in State legislation?’’ If not, then this classification is 
invalid. But the question will by State authorities everywhere 
ultimately be answered, yes. 

The Fourteenth Amendment may, perhaps, give a partial answer 
to the question. Taxation for other than a public purpose de- 
prives the tax-payer of property without ‘* due process of law.”’ 
What purpose underlies retaliation? Its taxes are not laid for 
revenue; its licenses are not to repay the cost of licensing; the 
pledges it demands are not for security; otherwise all foreign 
companies would pay alike. Neither revenge, nor partiality, nor 
hate, is recognized as a public purpose. Retaliation’s only 
possible excuse for existence, is the desire to bring other States 
down to what the retaliating State regards as reasonable regula- 
tions. Suppose it to be successful, and the offending neighbors 
to have surrendered. Who is benefited? Not the retaliating 
State as a whole, or its people asa whole. Only those of its insur- 
ance companies, if any, which seek business in the surrendering 
States. One insurance company has been taxed to the advan- 
tage of another. Whether an advantage to its insurance companies 
is such a public purpose as to justify a State in taxing or to sus- 
tain a tax upon which this intent is clearly fixed, may well be 
doubted. But it is not yet safe to predict what will, and what 
will not in future be held to be a public purpose.’ 


1 Is the encouragement of grist mills private object? Allen v. Inhabitants 
a public object? Township of Burling- of Jay, 60 Me. 124; Loan Association 
ton v. Beasley, 94 U. 8. 310, 814; Lowell v. Topeka, 20 Wall. 655, 665. 
v. Boston, 111 Mass. 454, 464. Orisita 
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Moreover, it is claimed by the State that she is demanding not 
a tax, but an entrance fee; that she may set what conditions she 
likes upon the admission of any foreign corporation to her terri- 
tory ; that she may thus require the abandonment of all rights 
guaranteed to the applicant by the constitution ; and that there- 
fore no objection based on a bill of rights can be urged against 
her legislation.’ Although this claim now rests upon but one, 
anomalous and not unanimous, Federal decision,’ yet its success 
in the State courts pushes the opponents of this law to find some 
constitutional bulwark that was not intended for private pro- 
tection only, and can not therefore be got around. 

Perhaps such a provision was years ago pointed out,’ although 
it has not yet been brought to the attention of the higher courts, 
judging still by their opinions. ‘¢ Retaliation’’ is the ordinary 
label of this law, but the desire for concession from a sister 
State is not thus most accurately expressed. The Kansas judges, 
while attempting the defense of the law, have given it its true 
name. They say: ‘‘ This provision is called in insurance cir- 
cles a retaliatory clause. It seems'to us to be deemed a provis- 
ion for reciprocity.’’ The State, say they, announces to each 
neighbor: ‘* We will meet you on the basis of equality and 
comity, and will treat you as you treat us.’’ And in more than 
one statute book the side note ‘+ Reciprocity ’’ is used. Per- 
haps States may differ. But we have conceded that they can 
not agree. ‘*No State shall enter into any treaty, alliance, or 
confederation. * * * No State shall, without the consent of 
Congress, enter into any agreement or compact with another 
State.’’® The reciprocity law, when successful, is merged in a 
treaty, agreement, and compact. Until successful, and as long 
as it is in active operation, and as long, therefore, as anybody 
has an interest in disputing its validity, and as long, therefore, 
as the national arm can reach it, itis the proposal and draft of a 


1 People v. Fire Association of Phila- 8 Judge Finch in note to Insurance 
delphia, 92 N. Y.311, See argument of Law Journal, May, 1881, pp. 368-9. 
Attorney-General Russell, at p. 318, and 4 Phenix Ins. Co. v. Welch, 29 Kan. 
opinion at p. 326. 672, 674-5. 

2 Doyle v. Continental Ins. Co., 94 U. 5 U.S. Constitution, Art. I., sect. 10. 
S. 535, three judges dissenting. 
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treaty, agreement, and compact. The treaty will be invalid. 
Js not the proposal invalid also? If not, then the treaty itself 
will always evade the constitutional prohibition. ‘* The law will 
not allow that to be done indirectly, which can not lawfully be 
done directly.’ Such broad rules of interpretation as estab- 
lished the national banks, and protected the ancient charters, and 
has overthrown repudiation through such varying disguises, 
would overthrow retaliation also. Whether such interpretation 
will be given to the clause above quoted, it has been so little be- 
fore the supreme interpreter that we can but conjecture. We 
can only say that such interpretation has not yet been foreclosed. 

Avowed retaliation may perhaps, then, have to cease. But the 
feud will not be ended so long as unavowed retaliation may still 
exist, aud that will be so long as a State may in any way discrim- 
inate in her treatment of her neighbors. Vermont, when fancy- 
ing her companies ill-treated by Virginia, will pass a law 
inflicting similar ill treatment, and make it applicable to Virginia 
companies alone. She will dgmand a pledge from Virginia, and 
none from Maryland; tax Connecticut and not tax Massachu- 
setts. Her purpose will be notorious enough, but impossible by 
any legal evidence to prove. The statute on its face will not be 
retaliatory, but merely discriminating. And discrimination is 
not forbidden by any sentence of the constitution. Quarrel and 
reprisal will, very likely, still continue. 


We may then properly 
renew the inquiry, Into how many lines of business intercourse 
may they spread? 

It is not the plan here to do more than suggest the extent of 


the inquiry. It is not proposed to collect all the cases in which 
interstate retaliation has been tried.? Nor is it proposed to enu- 


1 Lord Chelmsford in Macbeth v. Ash- 


in a New York company, had died on a 
ley, L. R. 2 Sc. App. 352, 358. 


railroad train passing through Pennsyl- 


? Other forms of State guerrilla warfare 
have lately been attempted. Thus, in 
the same insurance quarrel, another 
weapon was supplied by chapter 463 of 
the New York Laws of 1881, which out- 
lawed claims for losses occurring in 
States whose legislation was disapproved. 
The statute was too clumsily drawn to be 
effective. If a New York man, insured 


vania, in 1882, his representatives, by this 
statute, would have had no right to de- 
mand payment of the policy through 
their own tribunals, The statute, after 
having been declared invalid by the first 
judge to whose attention it was brought, 
was repealed by chapter 20 of the laws of 
1883, 
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merate all the ways in which New York, within the bounds of 
our national constitution as at present they are understood, may 
harass and persecute New Jersey. When somebody with the 
combined persistence and ingenuity of thirty-eight legislatures 
shall have perférmed this task, his report will be full of 
interest. 

A couple of recent Washington decisions, however, will illus- 
trate the variety of weapons open to a State, if in any case she 
is to be permitted to discriminate among her neighbors. In the 
case of Kirtland v. Hotchkiss, in 1879,! it was decided that Con- 
necticut might tax one of her citizens on capital invested by him 
in Illinois. That is, since the power to tax is the power to 
destroy, that Connecticut might practically prohibit the lending 
of any of her surplus funds to- develop the resources of her 
Western sister. In the case of Bonaparte v. Appeal Tax Court 
of Maryland, in 1882,” it was decided that Maryland might tax 
one of her citizens on bonds held by him, representing loans 
made to New York, Pennsylvania, and Ohio. That is, that aid 
might be cut off from the neighbor State herself as well as from 
her citizens. It is true that the enactments in question in these 
two cases applied without discrimination to every neighbor. But 
if the principle of discrimination is anywhere admissible it would 
be difficult to disprove its legitimacy here. If Connecticut may 
tax moderately, by general act, all loans on property without her 
borders, she may tax prohibitively, by special act, Illinois loans 
alone. 

Here seems to be a new means by which the creditor State may 
work upon the debtor State; a new remedy for the capitalist 
community against the planting or the ranching community, for 
the old against the new, the rich against the poor. Whether or 
not such boycotting is likely ever to be attempted, it is just as 
well to know of its possibility. But perhaps, if ever it be 
attempted, the courts will find some remedy which we have not 
found. They may relax their ordinary conservatism, and seek 
the barely hidden purpose of the enactment. They may recog- 
nize the fact that a discriminating law can have no other object 


1 100 U.S. 491. 2 104 U.S. 592. 
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than the vent of unpermitted passion, the administering of 
unpermitted discipline, or the forcing of an unpermitted compact. 
Or, if they find that a gap has been left in the letter of the con- 
stitution, they may reason, as able judges in the past have 
reasoned, from its spirit, and from the general character of 
the nationality implied all through its separate parts,’ — as in 
its avowed purpose to form a more perfect union and insure 
domestic tranquility, in its prohibition of subordinate alliances 
among the States, in its reference of every controversy between 
them to the judicial branch of the united government. 

Mindful of the difficulties of taxation, and having other mat- 
ters in plenty to occupy their attention, judges are wont to leave 
this subject pretty much to the discretion of the Legislatures, 
regardless of nice constitutional points. A law, they say, 
should be held valid unless its invalidity be clear. This means 
here, indeed, unless its invalidity be clear on cursory inspection ; 
for on close examination of a tax there is rarely any mystery 
about its character. But time and labor must be economized by 
the judges somewhere, and this they have found the best place 
to economize them in. Legislators are ordinarily the more 
proper recipients of complaints against unjust taxation. But if 
harm is plainly and widely being done, the court steps in, and 
constitutions turn out to be fertile with all the restraints that 
public policy demands. 

The present retaliatory insurance laws, if they are not put a 
stop to from without, will probably end in a treaty of general 
disarmament, such as Bismarck is said to be preparing for the 
quarrelsome States across the Atlantic. If the annoyance should 
be felt by many other branches of business, there might be a 
move for a constitutional amendment giving to Congress the 
control of all commercial intercourse, as well as of trade and 
navigation. A wise adjustment of the insurance problem could 
then be made under congressional direction, allowing each State 
to satisfy herself that the stranger companies doing business 


1 See, for instance, the opinions in Chis- Gray, J., in Legal Tender Case, 110 U. 
holm, Executor, v. Georgia, 2 Dall. 419; 421, 
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within her limits are as safe and as thoroughly restricted as her 
own, while prohibiting her from forgetting that they are in fact 
partnerships of American citizens, from arbitrarily excluding 
them, or from overtaxing and harassing them when once 
admitted. But it is safe to say that in this, as in other 
matters, this nation will be Toryishly slow to alter its 
fundamental law. 


Epwarp B. WHITNEY. 
YORK. 
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I. Misleading Definitions. 
II. A few Specimens of Definitions of Actual Notice. 
Ill. The Distinction between Notice, Actual and Constructive. 
IV. The foundation of Legal Presumption. 
V. The Courts, against the Text-books. 
VI. Where the Distinction is rendered Important by Legislation. 
VIL. Construction of the Statute where Notice is communicated to an Agent. 
VIII. Limitations upon the Doctrine of Notice to Agents. 
1X. Notice to Corporations. 
X. Actual Notice under the Law Merchant. 
XI. Other examples of Actual Notice, depending upon Inquiry. 


I. Misleading Definitions. —One of the most conspicuous, 
and vexatious vices of law literature, is the obligation imposed 
by custom upon writers to define the leading branches of the 
subjects discussed. It seems to be regarded as essential to an 
accurate and scientific knowledge of the legal principle under 


consideration, that the author or contributor who undertakes 

its treatment should reduce his caption to a dogmatic statement, 

which shall embrace the true doctrine in its application to all 

human interests as they become subjects of ligitation. The de- 
finition should not only be comprehensive, but terse and sonorous, 

The nearer it approximates to blank verse the better. It should. 
be laid down with stiff-necked insistance, the frank egotism of a 
proverb. The exceptions must, with the aid of the courts, take 
care of themselves. 

The law — municipal law —is not one of the exact sciences. 
If it may be called a science at all, it is a very unscientific one. 
The best part of it belongs to the science of logic, and what is 
beyond this has been contributed by ages of experimental folly. 

Legal principles can not be expressed in definitions, nor in rules 
of mathematical precision. And the complaints entered by text- 
writers, and periodical contributors, that the general harmony 
and uniformity of the law as expressed in cramped definitions, 
are disturbed and broken by rulings of courts, only tend to 
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confirm in the mind of the practitioner the idea that the definitions 
are inadequate and the pretended rules falacious. 


Il. A few Specimens of Definitionsof Actual Notice. — This 
thing which, for practical purposes, ought to define itself, has 
been subjected to the warping effect, of the following defini- 
tions: ** Knowledge, actually brought home to the party to be 
affected by it.’’' ‘* That [notice] given in plain words from one 
person to another, either verbally or in writing.’’*  ** Express 
information of a fact, and brings home knowledge directly to a 
party.’’ ® 

These, and others of similar import which might be culled from 
the books, are so grossly defective, that it is hardly necessary to 
point out their misleading features. To confine actual notice 
within the narrow limits of actual knowledge, as a definition, is 
to render the former next to impossible of application in the 
adjudication of conflicting rights. To insist that it must be 
imparted in ‘* words,’’ either verbal or written, is too exclusive 
on its face to render the definition of any utility whatever. 

It is equally unfair to criticise, or to adopt as definitions, the 
generalizations indulged in by the courts when they encounter 
phrases which they are called upon to construe. It is unfair to 
criticise, because the important matter for the consideration of 
the court is the application of the phrase construed to the case 
at bar, and consequently the definition resorted to is correct, if, 
as applied to that case, it enables the court to give a sound rea- 
son for a just conclusion. It is unsafe to adopt definitions 
formulated for special application, and attempt to apply 
them generally. The judge in writing an opinion can 
not be expected to compose an exhaustive treatise upon 
every branch of the law touched upon. It is sufficient if 
he gives the law of the case correctly. And though he may dis- 
cuss general principles ever so cautiously, he can not disencumber 
his mind of the reflection that they are limited in their applica- 
tion to the case, with all its special circumstances. All subordi- 


1 Bouv. Law Dict. 236 ; Story Eq. Jur., 2 Rapalje and Lawrence’s Law Dict. 
sect. 397. 880. 


3 Kerr on Fraud and Mistake, 235. 
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nate questions must be decided in harmony with the general 
purposes of the law, and despite the caution with which general 
terms are used, the mind of the learned judge will occasionally 
be betrayed into employing them with apparent carelessness. 
For these reasons, I do not propose in this connection to array 
the definitions of actual notice, which may be found in the re- 
ports. And for the reason that it will be less tedious, and more 
satisfactory to explain than to define, I shall offer no definition 
on my own account. 


Ill. The Distinction between Notice, Actual and Construct- 
ive. — It is not intended here to introduce a definition of construct- 
ive notice, and claim for notice of the kind under consideration that 
it is all that the other is not. It is almost, if not quite as diffi- 
cult to define with accuracy the one as the other. There are so 
many kinds of constructive notice, or kinds of notice so classed, 
which do not conform to any generally accepted definition, that 
it would require pages of modification and exception to prop- 
erly qualify any formulated statement of what constructive 
notice is. Besides, the readers of this journal have so recently 
had the benefit of what can be said concerning the nature and 
limitations of constructive notice,’ as to render it unnecessary to 
go over the subject again. What I desire to show is that the 
distinction only exists for practical purposes when the terms are 
employed in a very few connections; that the two kinds of notice 
are so nearly alike in their effect that the distinction loses its sig- 
nificance except in rare cases; that actual notice may be ad- 
judged to exist, where it depends upon a legal presumption 
which is conclusive upon the party charged with notice, notwith- 
standing that all legal inference is usually eliminated in describing 
what is denominated ‘* actual notice.’’ Accordingly, I maintain 
that the distinction is without practical importance except where 
a statute, or some fixed rule of common law, demands actual 
notice. That even in these cases, notice of a character that fully 
meets the best definitions of constructive notice will be, and have 
been, held sufficient. That actual notice is a fact to be established 


18 Am. Law Rev. 849. 


ns 
Lis 
ag 
ni- 
be 
ne 
288 
ym 
to 
ice 
is 
he 
be 
ve 
he 
er 
to 
of 
se 
if, 
ns 
ly 
an 
on 
if 
is- 
er 
i- 
ct, 


76 ACTUAL NOTICE. 


by evidence, and a portion of that evidence may be a conclusive 
presumption, or it may be a presumption open to rebuttal. 


IV. The Foundation of Legal Presumption. — However, 
before turning aside from constructive notice, I desire to point out 
the reason for those assumptions upon which it rests. The most 
approved definitions are: ** Knowledge imparted by the court on 
presumption, too strong to be rebutted, that the knowledge 
must have been communicated.’’! ‘+ Information sufficient to put 
him upon inquiry.’’? ‘* Evidence of notice, the presumptions 
of which are so violent, that the court will not allow of its being 
controverted.’’* ‘*A legal inference of notice of so high a 
nature as to be conclusive, unless disproved, and is, in most 
cases, insusceptible of explanation or rebuttal, by evidence that 
the purchasers had no actual notice, and believed the vendor’s 
title to be good.’”* 

These definitions, doubtless, answered the purposes for which 
they were originally employed, and were properly applied to the 
matters then under consideration. In the connections where 
they are employed, they are nearly, if not quite, faultless. The 
error consists in using them to characterize constructive notice, in 
all its generality, and in attempting to apply these definitions to 
the doctrine of legal presumption, when the notice under consid- 
eration is the creature of positive law. It is more reasonable to 
say that some kinds of statutory notice are founded upon legal 
assumption instead of legal presumption. As when, as a substi- 
tute for personal service of notice, a published notice is author- 
ized. In practice, this is called constructive notice. But even 
though the condition upon which it is authorized, as set forth in 
the record, is that the party to be notified is a resident of Cen- 
tral Africa, or any other remote corner of the earth where it 
would be manifestly impossible for him to see the published 
notice, it would be none the less effective. Upon such a hypoth- 


11 Story Eq. Jur., sect. 399; Hewitt v. 3 Plumb ». Fluitt, 2 Anstr. 482; Ken- 
Loosemore, 9 Eng. Law & Eq. 35; nedy v. Green, 8 M. & K. 699. 
Rogers v. Jones, 8 N. H. 264. 4 White & Tud. Lead. Cas, Eq. 77 
? Chancellor Kent, in Story v. Arden, (Am. note). 
1 Johns, Ch. 261. 
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esis it would be absurd to predicate a presumption of notice, 
without doing violence to all the elementary learning given us by 
the old sages of the law, wherein they have taught us that the 
law does not regard impossible conditions nor require impossible 
acts! There is no sort of logic in presuming that to have been 
done, which is admitted to have been physically impossible. So 
the registry laws, for the most part, make the filing of a deed 
for record notice to all the world from the time of filing. And 
it may be deposited for record subsequent to examination of the 
files, and while the purchaser is poring over the record books. 
The utmost diligence will not save him from the consequences of 
imputed knowledge, which it was impossible for him to acquire 
without the aid of supernatural faculties. Can it be said that in 
such instances the legal presumption of notice rests upon any- 
thing but necessity which forces the Legislature to substitute pub- 
lication or registration for notice. It is not presumption at all; 
but rather legal assumption, or imputation, which is allowed to 
face down the admitted truth of the fact. 


V. The Courts, against the Text-books.— After all it is well that 
the courts, by constant reference to fundamental maxims, find 
means of extricating the befogged searcher after legal truth 
from the forced deductions that follow these inaccurate defini- 
tions. If they slavishly followed the lines of distinction drawn 
by the philosophers of the law, we should have nearly every case 
of dispute that turned upon a question of Notice settled upon 
the constructive definition. And where actual notice was rendered 
necessary, by statute or a settled rule of law, the party alleging 
notice would be put to the proof of positive knowledge. But 
looking deeper than the definitions, they have shaded these two 
kinds of notice into each other at the point indicated by ** facts 
sufficient to put upon inquiry,”’ so that the terms may often be 
used interchangeably. And where the distinction must be made, 
have sharply distinguished between notice and knowledge, and | 
left each to stand upon proof —the same kind of evidence used 
to establish other disputed facts. 


1 It would be some comfort to cite dexed that one must read a chapter, to 
Blackstone and Kent; but having “lute find the line he wishes to quote. 
editions,” I find them so wretchedly in- 
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VI. Where the Distinction is Rendered Important by Legisla. 
tion. — A single example of the employment by the Legislature of 
the term ‘* actual notice ’’ will suffice to show the necessity for 
2 broad liberal interpretation by the courts, in spite of the 
erroneous definitions with which they are environed. 

The registration, or recording acts of many of the States 
provide that from the time of filing an instrument affecting the 
title to real estate, for record, and not before, the same shall take 
effect as to subsequent bona fide purchasers and incumbrancers, 
not having actual notice of such prior conveyances. Now, it is 
plain that if this term is to be construed according to the defini- 
tions, and actual notice must be communicated by ‘* words, ver- 
bal or written,’’ or must be so direct and certain as to bring home 
‘‘ knowledge,’’ to the subsequent purchaser, all he has to do, in 
order not to make unpleasant discoveries in connection with the 
coveted purchase, it is to avoid any one who might be prepared 
to communicate the words and keep himself in a blissful state of 
ignorance, — close his eyes to suspected facts. But the Supreme 
Court of the State of Missouri, being confronted by a statute 


embracing this provision,’ met the issue by holding that any fact 
from which actual notice might be inferred, was admissible in 


evidence to prove it. That actual notice might be actual knowl- 
edge, or even consciousness of having the means of knowledge.’ 
And open and exclusive possession under claim of ownership by 
one holding adversely to the grantor of the subsequent purchaser 
was held competent evidence that the latter was in possession of 
knowledge, and that his assumed ignorance was voluntary.’ It 
can not be maintained that for the sake of preserving the integ- 
rity of a nice definition, a court should so construe the words of a 
statute that it would serve as the most convenient cloak for 
fraud. If one purchase lands and tenements in the open and 
exclusive possession of another than his grantor, it is plain that 


1 Wag. Stats. 277, sect. 26. 

2 Speck v. Riggin, 40 Mo. 405; Mau- 
pin v. Emmons, 47 Mo. 804; Musick v. 
Barney, 49 Mo. 458; Roberts v. Mosley, 
64 Mo. 507; Curtis v. Munday, 3 Mete. 
4065, 


3 Vaughan v. Tracy, 22 Mo. 416; 
Parker v. Kane, 4 Wis. 1; Reed v. Gan- 
non, 50 N. Y. 3845-350; Boggs » 
Anderson, 50 Me. 161; Butler v. Stevens, 
26 Me. 140; Beal v. Gordon, 55 Me. 482; 
Hackwith v. Damron, 1 Mon, 2365. 
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he is so put upon inquiry by this circumstance that a failure to 
inquire is a fraudulent avoidance of knowledge which he might 
have thus obtained. The fact of such possession is regarded as a 
means of knowledge and ignorance of the facts to be learned upon 
inquiry is looked upon as voluntary, and hence fraudulent.’ 


VII. Construction of the Statute where Notice is communicated 
to an Agent. —I have no objection to the statement that ‘* notice 
to an agent is constructive notice to the principal,’’ when it is 
merely employed to give expression to the legal identity of prin- 
cipal and agent, and the word ‘constructive ’’ is dropped into 
the sentence to indicate that the law so construes the relations 
subsisting between them. But when this statement of doctrine 
is relied upon by commentators in classifying notice to agents as 
constructive, distinguished from actual notice it is apt to mislead 
in cases where the distinction is of practical significance. 

The recording acts again furnish the most striking examples 
of the mischief. Where the contest is between the holders of a 
prior unrecorded conveyance, and the holders of a subsequent 


conveyance from the same grantors, and the statute says that the 
latter shall only be affected by actual notice, notice is none the 
less actual, within the meaning and intent of the law, when com- 
municated only to the agent of the subsequent purchaser than it 


is if communicated to the principal.? Test this proposition by 
the exhaustive process of supposing the contrary to be true, and 
see if it does not lead to a reductio ad absurdum. A. desires 
to purchase a particular piece of land from B., who has the 
record title. He states the facts to his attorney, who, in order 
to ascertain that there are no conveyances, incumbrances, or liens 
of record against B.’s title, undertakes to investigate the mat- 
ter for B. Now A. suspects that something is wrong with B.’s 
title ; but mere suspicion is not notice. The law protects him in 


1 Cook v. Travis, 22 Barb. 338: Faust 
v. Smith, 23 N. Y. 252; Grimstone 
v. Carter, 3 Paige, 421; Flag ». 
Mann, 2 Sumn. 486, 554; Daniels v. 
Davidson, 16 Ves. 249; Whitbread v. 
Jordan, 1 You. & Coll. Exch. 303; 
Hankinson v. Barbour, 29 Ill. 80; Lewis 


v. Bradford, 10 Watts, 67; Williamson r. 
Brown, 15 N. Y. 354; Booth v. Barnum, 
9 Conn. 286; Jones v. Williams, 24 Beav. 
47. 

2 Musgrove v. Bonser, 5 Ore. 813; 
Barnes v. McClinton, 3 Pa. St. 67; Hast- 
ings v. Cutler, 24 N. H, 481. 
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his purchase if he purchase without actual notice of facts, con- 
cerning which the records are silent, and his attorney so advises 
him. To make sure of the records, he employs the attorney, 
In prosecuting his inquiries, and examining the files in the 
recorder’s office, the attorney is informed by that officer, that he 
(the recorder) on a certain day drew a deed from B. to C., for 
the identical land; witnessed its execution, certified the acknowl- 
edgment, and saw the consideration paid; but for some reason 
the deed had not been filed for record. Despite the presump- 
tion of law that the agent will communicate these facts to his 
principal (which is the supposed foundation for the doctrine that 
notice to the agent is constructive notice to the principal ),! the 
agent in this case, knowing that his principal is anxious to pur- 
chase, and can only be affected by actual notice, in the interest 
of his client, would, as a matter of fact, and through a sense of 
duty, conceal from his employers these ugly and unwelcome 
facts. The agent would not conceive it to be his duty to dis- 
close facts against the interest of his principal. The legal pre- 
sumption of duty to disclose would have nothing to do with the 
case, for that is only invoked in connection with the subject of 
notice as a foundation for the doctrine of constructive notice, 
while in this case actual notice is all that can affect the 
conscience of a subsequent purchaser. The attorney may even 
go the length of inquiring of C., and examining the deed 
to his entire personal satisfaction, and after doing so conceal 
from his client all the facts of which he has thus gained the most 
direct and positive knowledge. A. isinformed by his agent that 
the coast is clear; there is nothing on record to stand in his way ; 
and in comfortable and blissful ignorance A. pays his money to 
B., and acquires a good title to C.’s property. He has employed 
an agent to inquire and conceal all that the law does not charge 
him with knowing, whether he inquires or not. MoraLt.—A 
prudent man contemplating a purchase of real estate, at a bar- 
gain, may blindfold and deafen himself to every fact, of which 
the law does not give him constructive notice, by simply holding 
his tongue and employing an agent. 


1 Thompson v. Cartwright, 33 Beav. Winchester v. Baltimore R. Co., 4 Md. 
178; Bracken v. Miller, 4 W. & 8.102; 281; LaForge Ins. Co. v. Bell, 22 Barb. 54. 
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In discussing this subject, Van Syckel, J.,in Stanley v. Cham- 
berlin,! says that ‘*there is no difference between personal and 
constructive notice, except in respect to the guilt, for if there 
were, it would enable the principal to avoid notice in every-case 
by employing an agent.’”’* The cases cited, some of which sup- 
port the doctrine of the principal’s civil liability for the agent’s 
wrongful acts, all tend to confirm the idea of the legal identity 
of principal and agent in such a manner as to render a distine- 
tion between notice, directly to one, or the other, extremely 
absurd.® 


VIII. Limitations upon the Doctrine of Notice to Agents. — 
The extent to which this doctrine is qualified by conditions and 
restrictions is not affected in the least by calling it actual notice 
to the principal, in cases where actual notice becomes necessary 
to give it effect. The agency must have some direct connection 
with the matters of which notice is given.‘ To have its effect 
upon the principal it should be confined to matters in which the 
agent is actively engaged at the time.* Notice must come to the 


agent of the principal, and not to the agent of an agent.® 

The notice to the agent must have been given in the course of 
the transaction to be affected, or within such a time prior 
thereto, that it can, in reason, be presumed to be present to his 
mind when the subsequent transaction takes place.?. There are 


139 N. J. L. 565, 566. lard v. Buckingham, 36 Conn. 395; The 
2 See also Bank of U. 8. v. Davis, 2. Fulton Bank v. Benedict, 1 Hall, 480; 
Hill, 451; Hern v. Nichols, 1 Salk. 289; Curtis v. Leavitt, 15 N. Y. 194. 
The Distilled Spirits, 11 Wall. 356; > Pringle v. Dunn, 87 Wis. 449; Sny- 
Bience v. Red Bluff Hotel Co., 31 Cal. der v. Sponable, 1 Hill, 567; La. State 
160; Suit v. Woodhall, 113 Mass. 391; Bank v. Senecal, 13 La. 525; Farmers’, 
Keenan v. Missouri Ins. Co., 12 Ia.,126. ete., Bank v. Payne, 25 Conn. 444; Hart- 
3 See Hart v. Farmers’, etc., Bank, 83 ford Bank v. Hart, 3 Day, 491; Gen. Ins. 
Vt. 252. Co, v. M. S. Ins, Co., 10 Md. 517; Wash- 
* Coolidge v. Charter Oak Ins. Co.,1 ington Bank v. Lewis, 22 Pick. 24. 
Mo. App. 109; Blumenthal v. Brainard, 6 Hoover v. Wise, 91 U. S. 308. 
88 Vt.402 ; Haywood v. Natl. Ins. Co., 52 7 Warwick v. Warwick, 3 Atk. 291; 
Mo. 181; Cougar v. C. & N. W. R. Co., Day v. Walmsley, 38 Ind. 145; Bracken 
24 Wis. 157; Mich. Cent. R. Co. v. vv. Miller, 4 W. & S. 102; Winters ov. 
Dolan, 82 Mich. 510; Nashville R. Co. Lord Anson, 1 S. & S. 484; Hargreaves 
v. Elliot, 1 Cold. (Tenn.) 611; Bank of  v. Rothwell, 1 Keen, 154. 
- America v. McNeil, 10 Bush, 54; Wil- 
VOL. XIX 6 
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also cases in which the doctrine is somewhat qualified by the 
exception that if it would be a breach of positive duty on the 
part of an agent, by reason of his relations to others, to disclose 
or take advantage of a fact present to his recollection, while 
engaged in the employment of the principal. Such knowledge 
can not be imputed to the principal.’ That is, if an attorney 
while engaged professionally for one client, gains a knowledge of 
some circumstance, which the interest of the client requires him 
to conceal, a client by whom he might subsequently be retained 
would not be affected with notice of such facts. But nothing 
need be said for the purpose of giving a semblance of reasonable- 
ness to the resting of the doctrine upon the agent’s duty to com- 
municate, and his presumed compliance with that duty. The 
cases of Thompson v. Cartwright? and Kennedy v. Green,* have 
carried their deductions from this falacious doctrine to absurd 
conclusions. In the former, finding a solicitor acting for both 
parties — the purchaser and seller — the court held, in substance, 
that the presumptions in favor of rascality were stronger than 
those in favor of honesty. In other words, while it was not 
questioned that a prior mortgage drawn for the grantor, as mort- 
gager was present to the mind of the solicitor of both, grantor 
and grantee, his inclination to conceal that fact in the 
interest of the grantor, would naturally outweigh his duty to 
disclose it to his other client, the grantee. Hence the latter 
could not be charged with notice of the prior mortgage. The 
result of this suit would have been just in an action between the 
grantor and his grantee; but unfortunately the innocent prior 
mortgager was selected as the victim.‘ In the latter case cited, 
the legal presumption which is taken as the foundation of the 
doctrine is shorn of its chief attribute — its conclusiveness. It is 
met and overthrown by another presumption, equally valid asa 
legal inference — that the agent will take care of his own interests 
in preference to those of his principal. It is as logical and rational 
in its conclusion as the demonstration of a theorem from a 
hypothesis of contradictory terms. The agent is presumed to 


1 Hood v. Tahuestock, 8 Watts, 489; 2 38 Beav. 178. 
1 Pa. St. 470; McCormick v. Wheeler, 86 33 Mylne & K. 699. 
Til. 116. * Kennedy v. Green, supra. 
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communicate facts coming to his knowledge to his principal. 
The agent being interested in defrauding his principal will conceal 
the facts necessary for his principal’s protection. But for the 
first condition of the hypothesis there would be no such doctrine 
as ** notice to the agent is notice to the principal.’’ With the 
second, the result is the same, though it would be quite different 
if it were not for the first. In any event, it is better to have an 
unscrupulous agent, for when he is re-enforced by these presump- 
tions, his attempts to defraud you redound to your benefit and 
leave the innocent party who rested under no responsibility for 
the agent’s employment, to suffer the consequences. 

After all, is it true that it isa duty which the agent owes his 
principal, to communicate facts going to defeat the title of prop- 
erty which the principal wishes to purchase, when, but for 
notice of those facts, the principal might shelter himself behind 
his ignorance and purchase in security? How is the principal 
benefited? If he was unaffected by the notice to his agent be- 
fore that agent communicated it to him, it can not be to his 
interest to have it communicated. The duty to communicate is 
conceded, but it is only because the principal is already bound 
by his agent’s knowledge. ‘Then how illogical it sounds to say 
the principal is bound merely because it was the agent’s duty to 
disclose what he has heard, seen, felt, or realized by the use of 
his senses, to the principal he represents. It is not because of 
any such presumption — the result of reasoningina circle. The 
rule rests upon a firmer and more rational basis. The princi- 
pal, declining to rely upon his own faculties, employs those of an 
agent, who becomes fis ear; his eye; his brain; his hand, 
himself, to all intents and purposes connected with the subject 
of the employment. If the ear, the eye, or the hand prove 
treacherous to its master, there is no good reason why the 
consequent disasters should be foisted upon the shoulders 
of an innocent stranger, who never confided in the unwisely 
chosen instrument.’ 


* Read carefully the case of Le Neve pp. 35. Where, among other wise legal 
v. Le Neve, 3 Atk. 646; s.c.,1 Ves. sr. truths, it is announced that, he who 
64; White & Tud. Lead. Cas. Eq., pt. 1, trusts most must suffer most. 
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IX. Notice to Corporations. — There is a word or two more to 
be said concerning the use of this restrictive classification. When 
it embraces in the constructive class, notice to or through agents, 
it excludes corporations from the operation of actual notice, 
and gives them advantages out of all proportion to their merits, 
over natural persons. If notice to an agent is on/y constructive 
notice to the principal, notice to the agent of a corporation is 
only constructive notice to the corporation; and as corporations 
can only be reached through their agents, they can not be affected 
by actual notice, even when they occupy a position in which they 
are unaffected by notice less personal in its character. If the 
statute or a settled rule of law, as that referred to in the next 
section, exempts as purchasers, all who have not actual notice, 
they must be held to be exempt in every instance. 


X. Actual Notice under the Law Merchant. —It has become 
a well established principle of the law governing negotiable 
paper, that an indorsee for value before maturity takes the 
security unaffected by equities in favor of a third party, of 
which he has not actual notice at the time of the transaction. 
Mere « notice of facts sufficient to put a man of ordinary pru- 
dence upon inquiry,’’ has been excluded from the list of defenses 
to an action by the indorsee, and has been held insufficient to 
impeach the good faith of the transfer.1_ The necessities of 
trade and commerce which are supposed to require the facile 
transfer of paper of this sort, furnish the excuse for the con- 
clusion arrived at. With this we have nothing to do in this con- 
nection. It is sufficient that the traffic in this species of property 
is protected under this rule, and that the authorities are so 
numerous and respectable, that the doctrine assumes the charac- 
ter of positive law. This is another branch of jurisprudence 


1 Swift v. Tyson, 16 Pet.1; Bank of 604; Hamilton v. Marks, 68 Mo. 167; 
Pittsburg v. Neal, 22 How. 96; Murray Peacock v. Khodes, 2 Doug. 611; With- 
v. Lordner, 2 Wall. 110; Belmont, etc., ers v, Rich, 10 Ad. & El. 784; Wait ». 
Bank v. Hodge, 35 N. Y. 65; Leybel v» Thayer, 118 Mass. 473; Trieber v. Com- 
National Bank, 54 N. Y. 288; Phelan v. . mercial Bank, 31 Ark. 128; Lawson ¢. 
Moss, 67 Pa. St. 59; Lake v. Reed, 29 Ia. Weston, 4 Esp. 56 ; Backhouse v. Harrison, 
258; Brush v. Scribner, 11 Conn. 388; 65 Barn. & Ad. 1098, 

Woolfolk v. Bank of America, 10 Bush, 
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where the distinction between actual and constructive notice 
becomes of practical importance, and I desire to call attention to 
the interpretation of the word * actual,’’ adopted by the courts, 
where the rule is unequivocally acknowledged. 

Consultation of the cases cited will show that the objection to 
the employment in this connection, of the equivocal formula — 
“knowledge of facts sufficient to put a man of ordinary pru- 
dence upon inquiry,”’ is, that it is urged as a legal presumption 
of notice. In most cases it is where the court is asked to instruct 
the jury that if they find that the purchaser had knowledge of 
such facts, it was sufficient to charge him with notice of the 
infirmities of the bill. The rule as laid down by Mr. Justice 
Clifford, in the case of Goodman v. Simonds,’ is that ‘* nothing 
less than proof of knowledge can meet the exigencies of such a 
defense.’’ And the question whether the transferer who is seek- 
ing to enforce payment against the prior party to the bill or note, 
had such knowledge when he took the paper for value before 
maturity, ‘* is a question of fact for the jury.’’ If the jury find 
that he had not, he is entitled to recover, provided the trans- 
action was in good faith. This case goes further than some 
early cases in Massachusetts.? There it was held that where the 
circumstances attending the transfers are sufficient to put the 
purchaser upon his guard, he is bound to make inquiry, or pur- 
chase at his peril. But there can hardly be found English or 
American authorities of sufficient weight to break the current 
which supports the doctrine that actual notice must be established 
asa fact. The term knowledge, as employed by Judge Clifford, 
must of course, be used in a qualified sense. It goes without 
saying that to affect a purchaser it is not essential that he should 
know of his own knowledge, in the sense of this language as used 
to verify a statement. It would not be contended that such a 
degree of knowledge as might be communicated by direct infor- 
mation, would be held too uncertain. No greater or higher 
degree of knowledge, as the word is used in matters of legal 
cognizance, could be contemplated by the courts, than would be 


1 20 How. (U. S.) 348, 366. 2 Com. v. Baldwin, 12 Pick. 545; God- 
dard v. Lyman, 14 Pick. 268. 
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covered by well grounded belief. Ifthe purchase of negotiable 
securities is made with eyes open to facts which are so con- 
vincing that the purchaser believes the instruments to be tainted 
with fraud, or subject to equities in favor of third parties. If 
the evidence satisfies him that the paper is open to a defense 
in an action between the original parties, he may fairly be held 
to know these facts, in the true sense in which the word ‘* knowl- 
edge ’’ is used by Mr. Justice Clifford in Goodman v. Simonds.'! 
In fact the conclusions reached by the learned judge are so quali- 
fied by such provisos, as good and bad faith, that it is quite 
evident that it is intended to leave the way open to defenses 
against purchasers who are wanting in the essential of good faith 
in making their purchases. One who believes a note to have 
been fraudulently issued can hardly become a bona fide pur- 
chaser of such note. Whether he so believes or not is a question 
of fact, which may be established to the satisfaction of a jury, 
by evidence that he ought to have believed it from the proofs 
pointing to that conclusion. The jury may find that the facts of 
which the purchaser had knowledge or information put him upon 
inquiry, and that if he inquired he ascertained the truth; and if 
he failed to inquire, it was for the reason that the facts, 
with a knowledge of which he already stood charged, were so 
convincing to his mind, that he refrained from further inquiry 
in order that he might take shelter from the consequences 
of his duplicity behind his self-imposed ignorance. This is 
quite a different matter from the knowledge of facts sufli- 
cient to put the hypothetical ** man of ordinary prudence”’ on 
inquiry, where the formula is given the jury as the ultimate fact 
in dispute, and they are instructed that, as a conclusion of law, 
this furnishes a complete defense to the transferee’s action against 
the maker.* In no State has the court of last resort more em- 
phatically discarded the doctrine that facts sufficient to put an 
ordinary man upon inquiry amounted to notice of the latent in- 
firmities of negotiable paper than in Missouri. Yet in, the case 


1 Supra. * Hovton v. Bayne, 52 Mo. 531; Cor- 

2 Dan, on Neg. Inst., sect. 799. ley v. Butler, 55 Jd. 398; Merrick ». 

3 Payne v. Flournoy, 29 Ark. 500. Phillips, 58 Jd. 436; Hamilton v. Marks, 
63 Id. 167. 
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of Cass County v. Green,' the same court do not hesitate to 
affirm the decree of the court below, whereby the further trans- 
fer of certain negotiable bonds were enjoined, notwithstanding 
the holder’s sworn denial of knowledge of their original infirmi- 
ties; and notwithstanding the fact that actual notice could only 
be traced to him, at the time of the purchase, by inferences 
drawn from his own conduct, and opportunities for acquiring 
more accurate knowledge.” 

The cases may differ as to the facts which are sufficient to put 
the purchaser upon inquiry, as well as to the extent to which 
inquiry is excited by given facts, but instances are rare where 
the notice is so direct as to require no inquiry whatever. Even 
direct information may not suffice to convince an incredulous 
and eager purchaser. Until he is convinced of the truth of the 
information, it merely excites inquiry. No one would maintain 
for a moment, upon technical grounds, how precious soever the 
technicalities might be regarded, that facts appearing upon the 
face of the instrument could be ignored by one who claimed to 
have purchased without notice of those facts.* And yet is it not 
plain that the principle upon which he is charged with actual 
notice of the patent infirmities of the instrument is the conclu- 
sive presumption that he saw the thing when he took it; or fail- 
ing to see, was so willfully blind or grossly negligent that the 
law closes his mouth as the penalty for his closing his own eyes? * 

Either the definition of notice to agents as constructive notice 
to principals, or the doctrine that purchasers of negotiable 
paper can only be affected by actual notice, must be abandoned ; 
for it is obvious that when commercial paper is purchased through 
an agent, the rights of the principal are affected when the agent 


166 Mo. 498. Eppinger, 34 Mich. 29; Angle v. N. W. 


* See Craft’s Appeal, 42 Conn. 146; 
Buckner v. Jones, 1 Mo. App. 538; Row- 
land v. Fowler, 47 Conn, 347; Third Nat. 
Bk. v. Lange, 51 Md. 138; Shaw »v. Spen- 
cer, 100 Mass. 882; Edwards v. Thomas, 
66 Mo. 486; Hamilton v. Vought, 34 N. 
J. L. 187. 

5 Hale v. Hale, 8 Conn. 336; Fowler 
v. Brantley, 14 Pet. 318; Howry v. 


& C. Ins. Co., 92 U. S. 342; Swift ». 
Smith, 102 U. S. 445. 

* Johnson v. Butler, 31 La. Ann. 776; 
Dewitt v. Perkins, 22 Wis. —; Lay v. 
Wissmann, 36 La, 205, cited by Mr. 
Daniels in his incomparable work on 
Negotiable Instruments, sects. 777a, 778, 
where inadequacy of price is regarded as 
notice of fraud. 
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is notified of infirmities, in the bill, no less than when such 
notice is personal to the principal himself.’ 


XI. Other Examples of Actual Notice, Depending upon In- 
quiry.— The recitals in a deed in the chain of title are notice 
to subsequent purchasers, for the reason that they put the pur- 
chaser upon inquiry; and his failure to inquire can not be inter- 
posed to shield him from the legal consequences of actual notice, 
for the reason that he is conclusively presumed to have seen the 
recitals, and a failure to make the inquiry would be a case of 
willful blindness or voluntary ignorance.? The case of White 
v. Foster,’ was where an equitable claimant to real estate had 
failed to file his muniment of title for record. But the reserva- 
tion of his interest was mentioned in a mortgage under which 
the subsequent purchaser claimed. The court held the reserva- 
tion in the mortgage to be actual notice to the subsequent pur- 
chaser, although it did not appear that he had ever seen the 
instrument in which the fact was recited. Obviously, this was 
because of the imputation, based upon his legal duty, to examine 
his chain of title. For the same reason, where open and exclu- 
sive possession, under claim of title, is offered as evidence of 
actual notice, it would be held immaterial whether the pur- 
chaser was personaily cognizant of such possession or claim 
or not. Registration of a deed, void for informalities, as 
constructive notice, coming to the knowledge of the subse- 
quent purchaser, puts him in the direct line of inquiry, and 
is actual notice of every fact to which that inquiry would lead. 
Where one purchases in the face of information that his grantor 
has not the legal title, this information simply puts him upon 
inquiry, and it is held that he is charged with actual notice of 
any interest adverse to his grantors which inquiry would have 
disclosed. The fact that a mortgage appears to have been dis- 


1 Dan. on Neg. Inst., sect. 802, * Musgrove v. Bonser, 5 Ore. 813; 
2 Chicago, ete., R. Co. v. Kennedy, Hastings v. Cutters, 24 N. H. 481; Mu- 
70 Ill. 850; Cambridge Valley Bank v. sick v. Barney, 49 Mo. 458. 
Delano, 48 N. Y. 326. 5 Sergeant v. Ingersoll, 7 Pa. St. 340; 
3 102 Mass. 375. s.c., 15 Pa. St. 348; Parkg v. Chadwick, 
8 Watts & S. 96. 
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charged by some one other than the mortgagee, being an unusual — 
circumstance, has been held sufficient to charge the purchaser 
with knowledge of all the facts he would have learned by fol- 
lowing up the line of inquiry excited by this fact.’ So, knowl- 
edge that the property had been conveyed to executors of a 
will, as such, was held to put the purchaser upon inquiry, and 

to charge him with knowledge of the trust under which the 
property was held.? Gross inadequacy of price, coupled with 

«friendly relations ’’ subsisting between grantor and grantee, 

has been held sufficient to affect the conscience of the latter, 

and renders his title subject to antecedent equities against the 

former.’ Relationship between the parties is a fact proper for 
submission to the jury, from which they may infer a knowledge 

of the trust under which the grantors held.‘ 

Examples might be multiplied, but I think that these, with 
what has been shown in preceding paragraphs, abundantly sup- 
port the proposition that the distinctions insisted upon between 
notice, actual and constructive, are for most purposes without 
a generic difference; that constructive notice (so-called) is 
dependent upon actual facts, and actual notice dependent upon 
conclusions of law; and that the only necessity for drawing the 
distinction nicely is where actual notice is imperatively demanded. 
And when this necessity arises, the courts, having more regard 
for justice than for harmonious classification, enlarge the scope 
of the word ‘actual’’ far beyond the limits fixed by the defi- 
nition makers. 

W. P. Wane. 


San Francisco, Ca. 


1 Swarthout v. Curtis, 5 N. Y. 801. 3 Hoppin v. Dotey, 25 Wis. 573; Pea- 
* Blaisdell v. Stevens, 16 Vt. 179. body v. Fenton, 3 Burb. Ch. 451. 
* Trefts v. King, 18 Pa. St. 157. | 
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THE FRENCH BAR.' 


It is scarcely fifteen years since some French jurists obtained, 
through the zeal and courtesy of a certain number of foreign 
jurists, the reports of the parliamentary work, the laws and reg. 
ulations of their country, immediately after their publication, 
This intercourse was soon extended; documents came from all 
countries, and a publication was issued which to-day forces itself 
upon the attention of those who, looking beyond our frontiers, 
interest themselves in the legislative movements of the different 
nations. Under the impulse of young men, ardent, and full of 
the necessary energy and effort, the work has enlarged rapidly. 
A witness of their labors and of the vitality of their efforts, is 
found ina compilation already considerable, which permits us to 
take a general view of the reforms accomplished outside of our 
boundaries and to study their progress.” 

Among the number of these reforms, there is one, the liberty 
of defense before tribunals, which has spread and become gen- 
eral, in a surprising manner, during the last few years. Nota 
long time ago, when trying in this Revue to give an idea 
of the bar before foreign tribunals, I could only show a debased 
position, resulting from the sad state of dependence, sometimes 
on the magistrates, sometimes on the government. But at this 
time, going over the same ground, what happy changes we see! 
Wherever the procedure of justice is ameliorated, the bar is 
strengthened and has been placed on amore liberal basis. Soon, 
it is to be hoped, this essential and primordial guaranty of 
hutnan liberty, defense, will not be wanting any longer to any 
people. The Orient itself has understood that, if it is true that 


1 Translated by Stella A. Kroff, from French Bar, past and present, is here 
an article by Jules Le Berquier, inthe given. 
Revue des Deux Mondes, entitled, ‘Le 2 The association has taken the title 
Barreau et la Défense devant les Tribu- of “Society of Comparative Legisla- 
naux Etrangers.” Only that portion of tion,” and has been recognized as an 
the article which is descriptive of the institution of public utility. 


90 

th 

tr 

a 

g 

h 
tl 

av 

\ 

a 

t 

0 

0 

t 
a 

§ 

1 

¢ 

I 


THE FRENCH BAR. 91 


there is no justice without real tribunals, neither are there any 
tribunals worthy of that name without the concurrence of a bar; 
and there, where the name of advocate was wanting to the lan- 
guage, because an advocate was a thing unknown, the advocate 
henceforth exists and exercises his functions. We may add, 
that, in this important reform, the bar of foreign tribunals has 
come as near as possible to the French Bar, whose rules it has 
adopted. But, by a singular coincidence, at the very time 
when it was being used as a model elsewhere, it had become 
with us an object of criticism. Were these criticisms just? 
Were legislatures of foreign countries mistaken in their choice, 
and is their choice to be blamed? It is well worth while 
to examine the question. The French Bar, it is true, has had its 
unfortunate day; it has passed through several phases, and 
oppression has come from more than one side. The revolution 
of the last century found it almost as old as the society which 
was to be rejuvenated, and made it pass, without so intending, 
through the hardest trials ; but withal it came out of those trials 
and regained possession of its franchises. But those hard- 
ships are yet lessons, as well for us as for those who were 
inspired by our régime ; and something must be said of them. 
The old French Bar possessed a powerful autonomy, and ac- 
complished its task with a devotion and learning which have not 
been surpassed. It will always be a matter of astonishment that 
the most liberal of Assemblies should have disorganized this bar, 
especially at a time when justice had needof more guaranties 
in its new attempts. Was it among the number of institutions 
that needed reforming after having lived their time under a régime 
which was disappearing never to return? Was it less useful un- 
der the new constitution of the country? How can it be explained 
that the Assemblée Constituante which, it must be said in pass- 
ing, numbered many lawyers among its members, should have 
been the first one to becomean opponent of the first of liberties, 
that of defense? It numbered among its members from Paris, 
Tronchet, Target, Trielhard, and Camus; from Rouen, Thouret ; 
from Rennes, Chapelier; from Grenoble, Chabroud; from 
Nancy, Regnier; from Douai, Merlin; and from Bordeaux, the 
most illustrious advocates of the department of Gironde. Had 
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the old bar failed in its duties, and must it be punished for it? 
No one has ever so pretended. Its constitution, unwritten but en. 
tirely liberal, had not given any just cause for any of the com. 
plaints at that time. And furthermore, in the organization of 
the new judiciary, it was to the bar that they looked; only ad- 
vocates seemed worthy of composing tribunals, and, in fact, they 
were there in such large numbers, that the bar appeared to be 
deserted. It is only necessary to read from the debates of that 
time to be convinced that, in the thought of the Assembly, the 
bar had not fallen into disgrace. There is not a single orator 
who does not render homage to the usefulness and purity of the 
functions of the bar; on the contrary, they idealize it. In the 
meeting of December 13, 1790, the Secretary of the Committee 
on the Constitution, Dinocheau, speaks of the bar in these enthu- 
siastic terms: ‘* We have found in the nature of. things, 
in the great principles of free nations, in public utility, 
in the imprescriptible right of talent and of courage, that 
it is necessary to give to liberty of defense a greater lati- 
tude. Under a beneficent constitution, whose fraternal princi- 
ples unite all men, the relations of confidence and of interest 
must bring them nearer together; there is not a single citizen of 
the state who has not the right of defending a fellow-citizen: 
hominis interest alterum hominem beneficio affict. This kind of 
patronage, known to the Romans, had its origin in the very found- 
ation of society. Happy the man whom nature and toil has 
destined to become the protector of his fellows, in the most 
noble of ministries! Such will be voluntary-defenders. These 
former advocates who will not fill offices, may immediately fol- 
low their noble profession; it brings them back to their primi- 
tive institution; and the eloquence of the men consecrated to the 
defense of citizens, will point out in advance to the nation the 
men who at some future day will be chosen to sustain the nation’s 
rights in the assemblies of legislation.”’ 

The former advocates were then to become the ‘* voluntary 
defenders ’’ before the new tribunals. Among the numbers of the 
former bar, so solidly organized, so marvelously fitted for the 
most noble of ministries, it was assufedly easy to select (to 
speak in the language of the Secretary ), upright and competent 
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defenders, and to offer them to the choice of litigants. But who 
would in the future replace these men? What guaranties would 
be offered by those who did not pass through that great school, if 
free concourse was to be admitted, at the bar of tribunals? Letus 
observe the Assemblée Constituante in the pursuit of its utopian 
project. Now the tribunals are organized. There are none but 
those of the first instance, which serve reciprocally as courts of 
Appeal. Paris had six, which were installed in the Palais de 
Justice (in the first actual Chamber of the court of appeals) in 
the Grand Chatelet, in the Convent des Petits-Pére (Place 
des Victoires), in the Convent des Minimes (Place Royal), in 
the buildings of the ancient abbey of Sainte Genévieve, and in the 
abby of Saint Germain-des-Prés. Ceremony and dress were not 
neglected ; instead of the apparel of the members of Parliament, 
another one was adopted, which was described in the decrees 
of the organization to the minutest details. The dress of the 
judges was a black robe, and for the head a round hat a /a Henri 
IV., turned up in front and surmounted by a great tuft of black 
plumes. The commissioner of the king had the same dress 
and hat, with the difference only, that the hat fastened up 
in front with a button and a gold cord. The clerks were not 
forgotten, but were costumed with more simplicity. The ushers 
were plainly dressed and armed with ebony canes with a ball of 
ivory on top. The advocates were not in costume. ‘* Since 
the lawyers, who were formerly called advocates, are not 
to form any order or corporation, they will not have any partic- 
ular dress in the practice of their functions.’’ After having lost 
their title, they lost their robes; and they lost, at the same time, 
their organization by that incidental sentence, slipped in, in a chap- 
ter on dress. Until this time, in effect, the former bar existed in 
its constitution; the corporations had been suppressed for more 
than a year, and no one had thought of including them in this 
suppression. 

Why were they not to form either an order or corporation? 

This idea had occurred to Bergasse, who had expressed it in 
his project on the organization of the judiciary, and, a thing 
which deserves notice is, that it was far from being prompted 
by a sentiment of hostility to the advocates. Here is what he 
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said: ** Every person will have the right to plead his cause him. 
self, if he finds it convenient; and, in order that advocacy should 
also be as free as it ought to be, the advocates will no longer form 
any corporation or order; but, every citizen having finished q 
course of studies and having submitted to the necessary exam. 
inations for the practice of this profession, will only be held 
responsible for his conduct by law.’’ But he was no longer 
there to explain his whole project when it came up for discus. 
sion; for he left the Assembly after those terrible days of the 
5th and 6th of October, 1789. There is not the slightest doubt, 
though, that he had any other aim than to give greater liberty to 
the functions of advocates. It seemed to him that when the 
proof of a certain aptitude had once been made, everything was 
settled, and that the advocate need not be anything after all but 
a man versed in the law. He suppressed with a stroke of the 
pen the condition which the ancient bar, and the Roman bar as 
well, had considered the most essential of all —honor; or at 
least he did not concern himself with it, and no one had a right 
to inquire whether he who presented himself to the audience of 
the tribunal was the vir bonus of old times, or some sharper 
capable of deceiving both his clients and justice. The order 
which had, up to that time, maintained the bar with respect for 
its duties and within the rules of the strictest honesty, was sup- 
pressed, in conformity with the idea of Bergasse; and it was in 
the presence of a new species of advocate, rendered absolutely 
free from all professional obligations, that the tribunals had to 
work. The title of voluntary defender belonged to any one who 
wished to take it, and everybody did take it. 

The experiment was made, and it proved lamentable. Imme- 
diately after, the audience room was invaded by people whose 
origin was unknown, and the debates afforded no longer any 
security. Those who remained of the former advocates kept 
away from audiences where they met most of the time only 
unknown and suspicious men, to whom they did not dare to 
give communication of their documents, and from whom 
they could not expect any communication. Some tried to 
accompany their clients to these audiences, but, disgusted, they 
ended by withdrawing, never to return. Berryer, Sr., was of 
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the number. He has recounted in his ‘* Souvenirs ’’ to what dan- 
gers, to what trickery, litigants were exposed, and into what 
traps justice might fall. He has recounted burlesque scenes to 
which he was a witness. Finding himself face to face with an 
adversary who thought he did well in reading all the documents 
of the case, he politely remarked to him that he could dispense 
with his reading ; but he received this response: ‘* I like to read, 
sir.’ Upon which the president, to cut short an interminable 
pleading, declared that the cause was understood, that the tribu- 
nal would itself examine the documents and judge accordingly. 
Since 1797, and even before, complaints came in from all parts, 
and the government was earnestly requested to come tothe aid of 
citizens, who were obliged to address themselves to justice. An 
orator, Riou, said to the Counsel of Five Hundred: ‘* Formerly 
one had an authentic guaranty of the probity, of the good con- 
duct and of the capacity of those who were charged with the 
direction of litigation and with the defense of parties; to-day, 
ignorance is seated at the side of the jurist, and presumptuous 
inexperience and cupidity rival talent approved by study and 
crowned by success.’’ He could not find expression sufficiently 
to condemn these voluntary defenders, from whom the law had 
not even required a diploma. ‘* Dishonesty and charlatanism 
occupy the avenues to all tribunals, and know neither moderation 
nor shame in the exaction of fees. These infamous leeches feed 
every day upon the citizen.’’! Pison du Galand called them 
vampires. The Emperor wished to put an end to these com- 
plaints by reconstituting the bar. 

The history of the bar at this epoch is given in full in the pre- 
amble of the decree which re-established it. The framing of it 
was confided to Siméon, a former advocate of the Parliament of 
Aix. He was a member of the Committee on Legislation of the 
Council of State, but, being called to organize the Duchy of 
Westphalia, he was replaced in his duties of secretary by Treil- 
hard. Both had seen the ‘ voluntary defenders’ at work; Treil- 
hard had been chosen from among the advocates as a judge of 
the tribunal of the Fourth Arrondissement of Paris. The other 


1 Moniteur, November 28, 1797. 
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members of the section had observed the same spectacle. The 
first draft of this preamble does not essentially differ from the one 
which was finally adopted by the Council of State, but expresses 
with greater frankness that which was in everybody’s mind, 
Since the destruction of the archives of the Council of State by 
the Commune, it offers all the more interest, because it can only 
be found now in the rare reprinted copies which were then dis. 
tributed to the members of the committee. It began by paying 
homage to the former bar. ‘* When we re-established the law 
schools by the law of the 29th Ventose, year twelve of the 
Republic, we had particularly in view the restoration to the pro- 
fession of advocates of its former luster; we ordered, for this 
reason, the formation of a list of advocates, as a means shown by 
experience to be one of the most apt to maintain the honesty, the 
delicacy, the disinterestedness, the desire for conciliation, the 
love of truth and justice, and an enlightened zeal for the weak and 
oppressed, which are the essential foundations of their profes- 
sion.’ The bar had at all times shown itself anxious for its own 
discipline, and had enforced it with a beneficent severity. Was 
this to be restored? Yes; but a right of surveillance was left to 
the tribunals, to be exercised over all by means of appeal. Was 
this reserve made in remembrance of Linguet? One might think 
so, although the judicial tempest which had been raised had been 
appeased for a long time, and had only left a very feeble trace in 
the minds of the people. But the right of appeal undoubtedly 
seemed an equitable measure, in favor of the advocate who had 
been sentenced to disciplinary ppnishment. The former bar did 
not admit it, and Parliament had rejected Linguet’s appeal when 
his name was struck from the roll. The preamble added: “If 
in the last days of the bar the advocates have always made it a 
rule to maintain strict discipline among themselves, and not to suf- 
feron the roll any but those who were worthy of being upon it, it 
is nevertheless necessary to recall the rules that were observed, 
and to confer upon the tribunals a surveillance which belongs 
naturally to them, over a profession which has so many relations 
with them, and which is regarded as the school of magistrates.” 
It was by the combined action of the Council of Advocates and 
of the magistracy that the bar was to be brought back to its 
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former traditions, and that intruders and debased men were to 
be expelled from the places they had taken in the tribunals. The 
preamble ended as follows: ‘sWe will guarantee liberty, inde- 
pendence and nobleness, in establishing the boundary which sepa- 
rates them from license, from insubordination, and from corrup- 
tion.” Even if the last word had been effaced from the official 
preamble, it would still remain the energetic expression of the 
sentiments of the Council of State on the mob of business men, 
which had taken possession of the tribunals since the day when 
the Assemblée Constituante had so imprudently opened the doors, 
to the time when the Imperial government came to close them, 
by the decree of December 14, 1810. 

The elaboration of this decree was long and agitated ; com- 
mencing in 1806, it continued four years, hampered as it was by 
the opposition of Napoleon, who favored it but little. Besides 
the antipathy which he had against lawyers in general, Napoleon 
could see in the reconstructed bar only a phalanx of enemies and 
conspirators. When Cambécéres presented him with the first 
project of the decree, couched in terms altogether liberal, yield- 
ing to his violent prejudices, he returned it with the following 
note, which obliged it to be rewritten: ‘*As long as I have a 
sword at my side, I will never sign a decree so absurd. Every 
lawyer’s tongue should be cut out who uses it against the govern- 
ment.’’ Treilhard died before the publication of the modified 
decree, regretting that he could not make it nearer to the former 
traditions. It carried on its face the authoritative imprint of the 
soldier, but yet contained important provisions. The Council and 
the Batonnier! were re-established. The direct election of mem- 
bers of the Council and Bdtonnier, proposed by the section of 
legislation in conformity with past customs, was rejected ; but 
the Procureur-General could only designate the members of the 
counsel from the double list which was presented by the bar; and 
he could designate the Bdtonnier only from the list of members of 
the Council to which disciplinary action was restored, with right 


1 Note by the translator: “The Béa- 
tonnier is the president of the Council of 
Discipline of the order of advocates. 
VOL. XIX 


There is one in every place where a 
tribunal is established. He is generally 
the most respected member of the body. 
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of appeal to the court. Linguet, dropped from the list for his 
conduct and his continual attacks, would have found nothing to 
complain of in such a decree. He would have appealed to Par. 
liament, and the Council of the order would undoubtedly have 
escaped his furious and bitter criticisms. The decree of 1810 
was replaced by the ordinance of November 20, 1822, which left 
really to the bar the care of composing its list as it pleased, and of 
‘¢ only permitting those to be there who were worthy to be there,” 
and the disciplinary law was continued. It gave, above all, 
obligatory force to the ‘* usages observed by the bar relative to 
the rights and duties of advocates in the exercise of their profes. 
sion.’”’ Another ordinance, that of August 27, 1830, has restored 
to the order the election of the Council and the Batonnier. It 
has been by these long circuits, by these slow steps, that the bar 
in France has resumed possession of its traditions and of its 
franchises, which had raised it so high before the revolution. 
Had the Assemblée Constituante then closed its eyes to all that? 
Berryer, Sen., who followed with attention the work of the 
judicial reorganization, said in his Souvenirs: ** 1 could never 
conceive by what moroseness the Assemblée Constituante, 
decided to do away with the order of advocates.’’ Berryer 
deceived himself in looking for this sentiment in the Assemble; 
it was not there. But, urged by the spirit of innovation which 
tormented the most of its members, it attacked the whole past, 
whatever it might be, and for the very reason that it was the 
past. Without confounding directly the order of advocates with 
corporations, it gave it a liberty which it did not claim, which no 
one claimed, and which was contrary to its ancient institution; 
and with its hands had opened for the new defenders a road to 
license, to insubordination and to corruption, according to the 
terms of the project of the decree of 1810. In its foolish 
enthusiasm for liberty, it erased from the laws and from the 
language all that which, from near or far, might savor of restric- 
tion; the order of advocates appeared to the Assemblée as a 
troublesome thing for the advocates, and it had suppressed it. 
Besides, in its blindness, the Assemblée fancied that society could 
be brought back to a few laws easy to be understood, and that 
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under this new régime, fraternity would preside over all inter- 
course. ‘* Why should we have tribunals?’’ said an orator. 
«Do you suppose that there will then be contestations and law- 
suits? There are only lawsuits because there are tribunals; abol- 
ish the tribunals and there will be no more lawsuits.’’ Another 
added: ‘* What one calls a litigation is the product of ignorance 
or of bad faith, and sometimes of the two together. After the 
boon that we are going to give the nation, that is, a code of laws 
at once clear, few in number and accessible to the narrowest 
mind, each will be his own judge und will have no need of the 
help of lawyers. There is nothing to fear then, but the bad 
faith of one of the parties. Ah, beware of lending your ear to 
such a supposition; for are we not to regenerate character as 
well as laws?’’ With these ideas, it is certain that tribunals and 
lawyers would become a superfluity. However, if there were 
any altercations upon which parties could not agree, the same 
orator gave the means of settling them. ‘* The justices of the 
peace of the canton would hasten by friendly decisions to restore 
peace among fellow-citizens.’’ The golden age had dawned ; an 
ideal society with universal peace was reigning on the earth, a 
‘kiss of brotherly love was to end every litigation. So much 
serenity of character, illumination of spirit, good faith in the 
citizen, were very far, however, from reassuring the world ; and 
Chabroud, who had become justly impatient by the rehearsing of 
such dreams, replied dryly: ‘‘As long as there are men there 
will be lawsuits; it is necessary, then, that there should be 
pleaders, and that tribunals should intervene.’’ On this point 
experience was sufficient to dissipate illusions. The Assemblée 
Constituante had gone astray; but in its errors it appears yet 
to us with the sincere desire to serve liberty. One should not 
forget that the violent opposition which it received for a long 
time retarded justice. The bar has regained its independence 
with great difficulty, but it is master of its membership and does 
not depend either upon magistrate or government. It is under 
this regime that it has been elevated in the past by jurisconsults 
of brilliant renown and orators like Gerbier; in the present cen- 
tury (and I mention only those who are dead) by men like the 
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Dupins, Berryer, Sen., Manguin, Paillet, Bethmont, Chaix 
d’Est-Ange, Dufaure, Jules Favre, and many others, without 
counting those whom each court and each tribunal could add to 
the Bar of Paris. It was a matter of course that, in reorganizin 
their tribunals, the different States should have had the thought 
of drawing from this source in order to place at the side of jus 
tice a bar worthy of it. On this subject the works of the Society 
for Comparative Legislation afford great interest. 


NOTES. 


NOTES. 


Ser-orF — RiGut oF PLAINTIFF TO DISCONTINUE AFTER SET-OFF FILED. — 
In Merchants’ Bank v. Schulenburg,! it is held by the Supreme Court of 
Michigan that when a defendant in an action has given notice of a set- 
off and claims a balance in his favor, a plaintiff can not be permitted 
to discontinue the suit without the consent and against the wishes of 
the defendant.? 

Insury TorouGH Derecr WARRANTED CuatreL. — Remote Dam- 
aces. —In Case v. Stephens,* the Supreme Judicial Court of Massa- 
chusetts, in a brief opinion by Allen, J., held that one who buys a horse 
with warranty of kindness can not recover in tort for damage done by 
the breaking of his wagon and harness in consequence of unkindness of 
the horse, although the vendor knew the warranty to be false. The 
court say that the declaration contains no allegations which bring it 
within the principle of Allen v. Truesdale.4 


Tue Supreme Court Reporter. — We invite the attention of the pro- 
fession to the fact that the West Publishing Company are now furnishing 
the decisions of the Supreme Court of the United States in the pub- 
lication which bears this name within three weeks after their delivery, 
thus anticipating by a considerable length of time the official reports. 
The reporting is well done. The head-notes are drawn by Robert Desty, 
Esq., an author well known to the profession, and a very competent re- 
porter. The publishers are gentlemen, courteous and obliging in their 
intercourse with the profession and with other publishers. They are not 
mere legislative jobbers; but they conduct this and their other publica- 
tions upon their unaided merits, knowing that the legal profession will 
patronize works which are practically useful to them. 


119 Cent. L. J., 250. 275; Riley v. Carter, 3 Humph. (Tenn.) 
“In the opinion of the court which 280; Rees v. Van Patten, 13 How. Pr. 
was written by Sherwood, J., the follow- 258; Cockle v. Underwood, 3 Duer, 676; 
ing cases were cited in support of this Van Alen v. Schermerhorn, 14 How. Pr, 
proposition: Thomas v. Hill, 8 Tex. 269, 287. 
270; Bradford v. Hamilton, 7 Tex. 55, 58, 3 19 Cent. L. J. 811. 
59; Francis v. Edwards, 77 N. C. 271, 4 135 Mass. 75. 
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NEGOTIABLE INstTRUMENTS — AGREEMENT TO Pay AtToRNEY’s Ferg, — 
The Supreme Court of Arkansas has added a decision to the list of 
cases On the disputed question whether a stipulatiou in a promissory note 
that the payment of an attorney’s fee, in the event of its being collected 
by suit, destroys its negotiable character, holding that it does not.! It 
also holds that such a stipulation does not render the note usurious, un- 
less that is shown to have been the real nature of the transaction. In 
a former issue,? we referred to a decision of the Supreme Court of 
Oregon, upon this question, where the cases pro and con were, for the 
most part cited. Smith J., in giving the opinion of the Arkansas 
court, refers to the collection and discussion of the adjudged cases 
upon the subject in a former volume of this Review.* 


Co.Lece Epucation. — The statenient of the American Law Record, 
referred to in our last issue,‘ that all the great lawyers have been Uni- 
versity men, was shown by us to be not true. We now find in the 
Washington correspondence of the New York Tribune, a statement 
which shows that our statement is not only true in regard to lawyers, 
but that it holds good with regard to those lawyers who have achieved 
national reputation as statesmen. It appears that neither Edmunds, 
Bayard, Pendleton, nor Wilson of Iowa, in the Senate, nor Carlisle, 
Curtin, Kelley, Randall, nor Reagan, in the House, ever went to college. 
After these names are taken out of the present Senate and House of 
Representatives, little is left of real ability or leadership. Indeed, 
over culture, the loading down of the memory with the useless knowl. 
edge which is taught in the colleges, seems to be almost fatal, in the 
United States, to the highest measure of success. 


Tue Supreme Court or tHe Unirep States. — Some talk is indulged 
in to the effect that one of the judges of this court, who bas passed the 
age of seventy and has served more than ten years, so that he can now 
retire on full pay, ought to do so before Mr. Cleveland is inaugurated, 
so as to give President Arthur an opportunity to appoint a Republican as 
his successor. Mr. Justice Bradley can not afford to do anything of 
the kind, nor can President Arthur afford to do anything of the kind. 


1 Trader v. Chidester, 8 Va. L. J. 624. 3 16 Am. L. Rev. 848. 
2 Ante, p. 840. 418 Am. L. Rev., pp. 1031-1032. 
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Arthur has made good judicial appointments so far; and it would be un- 
seemly for a judge to resign at this time in order to allow him to make 
an eleventh hour partisan appointment. If such a resignation should 
be sent to him, it would be obviously decent for him to leave his succes- 
sor to fill the vacancy. The court is well constituted as it now is, and 
does not deserve the suspicion of deciding according to party prejudices ; 
but it is well known that there are among American lawyers two diverse - 
schools of constitutional interpetation, the strict or State’s rights school, 
which may now be called the Democratic school, and the latitudenarian 
school, which may be called the Federal-Whig-Republican school. The 
present judges of the court, except one, are members of this school ; 
he, although a Democrat in party affiliations, was a Republican when 
appointed, and has rendered decisions as strongly in the line of this 
school of interpretration as any other judge on the bench. It will not 
do any harm if a little of the strict constructionist leaven gets into the 
court during the next four years. The public is not satisfied with 
the legal tender decision of 1884, and is not prepared to sanction 
the doctrine that the Congress can do anything except make a man 
a woman or a Woman a man. 


Honors To American Lawyers. — The Legal Adviser (Chicago), 
quotes with approval a statement in a former number of this Revrew,! 
that ‘‘ Joel Prentice Bishop has spent his life under the very shadow of 
the greatest American university, and has not received the slightest 
recognition from it any more than though he had been a Fiji Islander 
living ina hut within sight of its walls.’’ The Legal Adviser justly 
alds: — 


“The acknowledgment, which Mr. Bishop has received at the hands of the 
American judiciary in conforming judicial opinion to some of his views and 
copiously citing his works in judicial decisions, is a more enduring monument 
than the parchment eulogy of some university. The legal profession far and 
wide will, at some fitting time, give expression to their appreciation of the 
legal labors of Mr. Bishop, which have added value to American jurispru- 
dence, so impartially recognized by the University of Berne.” 


It may be proper to state in this connection, that another distin- 
guished American writer, Dr. Wharton, of Philadelphia, was last year 
the recipient of an honor, if possible still more distinguished. The 
University of Edinburgh invited him to come to Edinburgh and participate 


* Ante. p. 853 
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in the ceremonies of its Ter-Centennial Anniversary, and to receive, 
at the same time, its honorary degree of Doctor of Laws. 


Divorce — Liasititry or Estate or Deceasep Hussanp ror Counsey 
Frees.—In McCurley v. Stockbridge,! it is ruled by the Court of 
Appeals of Maryland that where a wife institutes suit for a divorce, 
and the husband dies before a decree is rendered, she can not maintain 
a suit against the husband’s estate for the amount of the fees charged 
by her counsel in the suit; but that, where it appears that there was good 
ground for the suit for divorce, the counsel may themselves maintain 
such suit. This decision proceeds upon the ground that counsel fees in 
a suit for divorce which is justifiably commenced by the wife are neces. 
saries, and therefore her husband, if living, and his estate, if he be dead, 
is answerable for them. This is the English doctrine, as will appear 
from the English cases cited in the opinion of the court by Alvey, J.2 
From a brief note appended to the decision by Mr. Stewart, of Balti- 
more, author of a recent treatise on the law of divorce, it appears that 
the English doctrine that counsel fees in a justifiable action for divorce 
are necessaries is the doctrine in Iowa,’ in Georgia,* and in Kansas.5 
But the contrary has been held in Alabama,® in Connecticut,’ in 


Illinois,® in Indiana,® in Kentucky,!° in Massachusetts,!! in New Hamp- 
shire,!* in Ohio,!* in Tennessee,!4 and in Vermont.!5 The English doctrine 
proceeds upon the ground that the suit was reasonably and justifiably 
instituted; if it was not, the husband can not be made liable for coun- 


sel fees.16 On similar grounds, the English courts have held that where 


a wife has been compelled to employ an attorney to exhibit articles of 
the peace against her husband, the latter is liable to the attorney for 
his charges. !7 


119 Cent. L. J. 253. 


8. Dow v. Eyster, 79 Ill. 254, 256. 
2 Wilson v. Ford, L. R. 3 Exch. 63; 


® McCullough v. Robinson, 2 Ind. 630. 


Rice v. Shepherd, 12 C, B. (x. 8.) 322; 
Stockton v, Patrick, 29 L. T. (x. 8.) 507; 
Ottaway v. Hamilton, 3 C. P. Div. 393. 

3 Porter v. Briggs, 338 Iowa, 166. 
Compare Johnson v. Williams, 8 G. Gr. 
97, 99. 

* Glenn v. Hill, 50 Ga. 94, 96; Spray- 
berry v. Merk, 30 Ga. 81, 82. 

5 Gosset v. Patten, 23 Kan. 340, 342. 

6 Parsons v. Darlington, 82 Ala. 227, 
255. 

7 Shelton v. Pendleton, 18 Conn. 417, 
488 ; Cooke v. Newell, 40 Conn. 596, 598. 


10 Williams v. Monroe, 18 B. Mon. 
614, 517, 518. 

1! Coffin v. Durham, 8 Cush. 404, 405. 

22 Morrison v. Holt, 42 N. H. 478, 480; 
Roy v. Adden, 50 N. H. 82, 84, 85. 

13 Dorsey v. Goodenow, Wright, 120 

14 8 Head, 527, 529. 

15 Wing v. Hurlburt, 15 Vt. 607, 615. 

16 Re Hoopédr, 2 De Gex, J. & 8. 91; 
Brown v. Ackroyd, 5 El. & BI. 819. 

1 Shepherd v, Mackoul, 8 Camp. 826; 
Turner v. Rookes, 10 Ad. & El. 47. 
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Noy-LitigAtep Business. — Complaints about the decline of litiga- 
tion continue to be widespread. We say complaints, but it is to be 
understood that no class of people except the lawyers are complaining. 
There may be a good deal of doubt as to whether the complaints even 
of the lawyers are justified by the facts. Perhaps they form merely a 
part of that chronic grumbling which seems to be a characteristic of all 
professions and vocations, especially that of agriculture. For along- 
side with the grumbling about the decline of legal business comes a 
grumbling about the inadequacy of the existing judicial force to dis- 
pose of what business there is. In England, notwithstanding the 
sweeping law reformers of the last few years, shortening and expediting 
the methods of legal procedure, the courts, — especially the Court of 
Appeal, — are unable to dispose of their business. And yet we hear 
complaints from that country to the doleful effect that the legal profes- 
sion is threatened with extinction. The truth probably is, that, as 
civilization advances there is less contention among men, and hence less 
litigation in the courts. This ought to be so, if it is not so. It is 
further true that the loss which springs from the decline of litigation is 
not necessarily a loss of business to the legal profession, but is merely 
a loss of business to that portion of the legal profession whose forte is 
advocacy. Property is greatly increasing, corporate interests extend- 
ing, and the complexities which grow out of corporate relations, espec- 
ially in a federative government, are hourly multiplying. There never 
was as much need for good, sound lawyers as now, and there never was 
as much employment for them in the character of chamber counsel and 
conveyancers. The real difficulty is, that the great masses of the legal 
profession are not at all qualified to discharge the duties which the com- 
plications of great corporate interests demand at their hands. There 
are too many lawyers, but not enough good lawyers; and there will 
always be employment, even for half-qualified lawyers; and even such 
lawyers can now in the large cities make good livings without ever going 
inside a court of justice. 


“Ixpians not Taxep.’’ — Public attention is drawn afresh to the 
status of our civilized Indians by the recent decision of the Supreme 
Court of the United States in the case of Elk v. Wilkins, in which the 
court hold the following propositions : — 


“1, An Indian, born a member of one of the Indian tribes within the United 
States, which still exists and is recognized as atribe by the government of the 
United States, who has voluntarily separated himself from his tribe, and 
taken up his residence among the white citizens of a State, but who has not 


ve, 
SEL 
of 
ce, 
ain 
ved 
ain 
3 in 
ad, 
ear 
J.? 
Iti- 
hat 
rce 
S. 5 
in | 
ine | 
bly 
n- 
ere 
of 
for 
130. 
on, 
05. 
80; 
20+ 
15. 
a1; 
26; 


106 NOTES. 


been naturalized, or taxed, or recognized as a citizen, either by the United 
States, or by the State, is not a citizen of the United States within the 
meaning of the first section of thefourteenth article of amendment of the 
constitution. 2. A petition alleging that the plaintiff is an Indian, and 
was born within the United States, and has severed his tribal relation 
to the Indian tribes, and fully and completely surrendered himself to the juris. 
diction of the United States, and still so continues subject to the jurisdiction 
of the United States, and is a bona Jide resident of the State of Nebraska and 
city of Omaha, does not show that heis a citizen of the United States under 
the fourteenth article of amendment of the constitution.”’ 
[Mr. Justice Harlan dissented. ] 


This decision points to a deplorable deficiency in our national legisla. 
tion with reference to the status of our civilized Indians. There is but 
one sensible way of dealing with them, and that is to cease treating 
them as possessing any of the rights of independent sovereignties ; to 
make them citizens of the United States, to allow them to vote; to hang 
them for murder, and otherwise punish them for infractions of our laws, 
They ought especially to be encouraged to abandon their tribal rela- 
tions, and to adopt decent modes of living; and Congress ought to 
hasten to pass a law of such a character that, when they do this, they 
place themselves under the protecting «gis of American citizenship. 
‘Phat the descendants of those who were imported from Africa as slaves 
are allowed the privileges of citizenship, and that the descendants of 
the original possessors of the soil, although they abandon robbery and 


take to the plow, are denied this status, is not only an anomaly but a 
disgrace. 


Tue Satvation Army. — This body of fanatical tramps is giving 
much trouble to quiet people in various parts of the world. We believe 
they have been expelled from Switzerland, and other governments will, 
no doubt, have to follow the example. Their case, put side by side 
with that of the Society of Jesus, will show that the governments of 
Europe are hostile at once to those who teach religion too secrefly and 
too openly. They gave trouble not long since in Montreal; but the 
recorder could not see that it was a nuisance to beat a drum in the 
streets, not for the purpose of obstructing the streets, but for the pur- 
pose of bringing the people to church. Baron Bramwell was asked for 
an opinion on the subject, and, after stating the general rule of law as 
to nuisances, advised his correspondent to lay the particular case before 
counsel. Lord Coleridge had this or a similar question before him 
recently, in the case of Beatty v. Glenister, and he said: ‘‘ As well 
might it be said that Wesley had ‘ created a disturbance’ when he went 
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to preach in Oxford at Lincoln College, and the undergraduates mobbed 
him and pelted him with mud. In one sense, no doubt, he had created 
it; for he went there and they did not like him; and it.might be said in 
asense that he ‘ headed’ the crowd that followed him; but he could 
not help that, and it was not his fault. So, here, the defendants had 
only ‘caused a disturbance’ or ‘ headed the crowd,’ in that sense, and 
no other, and they ought not to have been convicted. Singing hymns 
or shouting hallelujahs was not ‘ brawling and creating a disturbance 
within the meaning of the law, nor was playing an instrument of tune 
an offense against the peace. He sometimes wished it was. The pro- 
ceedings of the Salvation Army might not always be such as he might 
like or approve, but they had their legal rights as other people had, and 
these rights were not to be interfered with unwarrantably. It was not 
because the magistrates or some of the inhabitants did not like these 
proceedings of the Salvation Army that, therefore, they had a right to 
interfere with them if not against the law. And this was an attempt to 
strain the law so as to make it operate against practices which were not 
liked or approved of, but which were not offenses against the law. The 
conviction, therefore, was wrong, and must be set aside.’’ 


Triat by Jury. —It may be interesting to our readers to know the 
fact that not alone in America is public confidence shaken in jury trials. 
A profound distrust of that system is growing in England, and this 
distrust has been greatly increased of late by the two remarkable re- 
sults which were reached in the Adams-Coleridge libel suit, and in a 
sensational case called the Lotinga Case. In the former case, the jury, 
against all decency and propriety, returned a verdict of £3,000 against 
a young man for the offense of writing a letter to his sister disparaging 
the man to whom she was engaged to be married. In the latter case, 
the jury, although the evidence was absolutely plain and the summing 
up of the judge unmistakable, refused to agree. Both trials are 
described by the English law journals as legal fiascoes. But the great- 
est legal farce in the way of jury trials was that which took place in 
Paris the other day in the case of Madam Clovis-Hugues, prosecuted for 
shooting and killing a detective, who had attempted to levy black mail upon 
her by attacking her private character. The prisoner in this last case 
deliberately avowed in her examination before the jury that she committed 
the homicide — that she committed it purposely and in cold blood ; and 
then the jury with the most brazen-faced perjury, declared in their 
verdict, in answer to the questions of the president of the court, that 
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she did not commit the homicide, that she did not commit it with 
premeditation On the day the verdict was announced three thousand 
bijou pistols were sold in Paris. But to its credit, it should be said 
that the entire newspaper press of the French capital denounced the 
verdict as an outrage and as the outgrowth of a spirit which threat. 
ened to disorganize society. They characterized it as an ‘ American 
verdict.’’ If there is anything which deserves profound contempt, it 
is the kind of verdict which these Parisian journals were pleased to call 
an ‘* American verdict;’’ but if there is anything which deserves even 
greater contempt than an ‘** American verdict,’’ it is a French verdict, 
An American jury could not be impaneled that would return a special 
verdict which involved on their part unmitigated perjury, as this did, 
American verdicts of this kind always have some excuse, either in the 
plea of insanity or of self-defense, to ease the consciences of the jurors, 
But what contempt must be feltfor a, French verdict, when it is remem- 
bered that in one case where a German soldier had been deliberately 
assassinated, the advocate argued before the jury that it may have been 
that, during the interval between the pulling of the trigger and the ball 
entering the body of the deceased, he died of heart disease, and the jury 
adopted this hypothesis and returned a verdict of not guilty! 


Tue Datnousie Untversity Law Scuoor. — At the time of this writ- 
ing our St. Louis boys are enjoying themselves on the ice on skates 
made in the far-off city of Halifax — the best in our market. Looking 
at one of these marvelous instruments the other evening, and contrast- 
ing it with the skates of our boyhood, we were moved to the reflection 
that if any one portion of Canada is more nearly American than the 
rest, it is what is termed the ‘‘ Maritime Provinces.’’ There is more 
sympathy with American ideas in Nova Scotia, and less in Ontario, than 
in any other portion of the Dominion. The reason seems to be that 
many of the Tories of the Revolution emigrated to Canada West, where 
they received grants of land from the crown. They organized a society 
called ‘* The United Empire Loyalists,’ and through the existence of 
this society, they have kept alive the hatreds and prejudices which are 
necessarily born of the recollection of the discreditable part which their 
ancestors took in our glorious struggle for independence. The verdict 
of history and the sympathies of humanity have been overwhelmingly 
against them. They live in an atmosphere which is more English than 
that of London, because it is the atmosphere of the England of the reign 
of George the Third. Theyseem incapable of rising above the narrow Tory 
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prejudices which characterized the public men of that time. Three or 
four years ago a custom-house official in Toronto confiscated a number of 
copies of Paine’s Age of Reason, which had been sent there, and 
was applauded for it, and his action was sustained by public opinion. 
In Nova Scotia, opinion is more liberal. A more cordial feeling exists 
toward their American brethren, though perhaps a not less loyal feeling 
toward the Queen and the United Empire. American law books seem 
to be studied more, and cited oftener in that country than in other por- 
tions of Canada. Much of the American spirit underlies the foundation 
of the promising law school which has lately been established at Hali- 
fax. In a former issue! we referred to this school, with its splendid 
faculty and its energetic, public-spirited librarian. We desire to empha- 
size what we said then. Halifax is in many respects the most charming 
place on the North American Continent. It has an old and admirable 
society, tinctured by the influence of the British Army, a garrison of 
which is still kept there and no where else in Canada, and of the Brit- 
ish Navy, several of whose vessels constantly lie at anchor in its splen- 
did harbor. If we had a boy ambitious to go to alaw school, we should 
send him there in preference to any law school we know of. The con- 
ceit peculiar to the American character, so offensive to foreigners, 
would be usefully toned down by such an experience. Two years of 
student life in that quaint old town, with its accompaniments of skating, 


boating, hunting, and fishing, would be romance itself. 


Decision OF QuEsTIONs OF Fact By ApreLLATE Courts. — The sugges- 
tion of the Daily Register that the Supreme Court of the United States 
ought to be relieved of the duty of deciding questions of fact is a 
suggestion of much weight. It is a suggestion of as much weight, 
with reference to other appellate courts as with reference to that court. 
Appellate courts, from their constitution and their method of re-exam- 
ining causes, are not well qualified for the deciding of questions of fact. 
We have inherited this evil from the peculiar practice of the English 
Court of Chancery and Court of Admiralty, and it obtains only in cases 
of equity, admiralty, diverse, and probate. It can only be applied with 
any sense of consistency where the case is heard in the first instance on 
depositions or affidavits, as in the English Court of Chancery ; for then the 
appellate judges have before them the evidence in the same form in which 
it was presented to the trier of the facts below. But the trying of acase 


1 Vol. 18, p. 285. 
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upon written depositions is an abomination, and that a ‘ court of cop. 
science ’’ could ever search out fraud and circumvent chicanery by means 
of paper depositions and affidavits, is one of the marvels of jurisprudence, 
The effort of the law, in all civil as well as in all criminal cases, ought 
to be the bringing of parties and their witnesses in every trial face to 
face, where practicable; to require the witnesses to deliver their testi. 
mony orally, and to subject them to the ordeal of cross-examinatiop, 
This testimony ought to be taken down, and in difficult or complicated 
cases, written out for the use of the trier or triers of the facts. The 
decision of the trier of the facts in a case in equity ought, on appeal, to 
possess as much credit as ina case at law. It ought to possess the same 
credit in theory ; but in truth and fact the decision of a judge upon ques- 
tions of fact is more worthy of credit than the decision of a jury; 
because he is trained in the weighing of testimony and in the deciding 
of questions of fact, and they are not. The tricks of witnesses are day- 
light to him, and the tricks of advocacy fall upon his trained experience 
like moonlight on an iceberg. In every suit in equity, therefore, 
which is to be the subject of a review, there ought to be a special find- 
ing of facts, and that finding of facts ought, in the appellate court, to 
receive the same credit which is given to a special verdict in a case at 
law. In Missouri, our judges of thirty years ago, incapable of appre- 
ciating fully the spirit of the code, made for us this miserable rule, 
that the decision of a jury upon a question of law is conclusive, upon 
appeal or error, if there is any evidence to support it ; while the decision 
of a judge upon the facts in a case in equity is reopened to contestation 
upon the weight of evidence as presented by the testimony preserved 
in a bill of exceptions, although he has had the advantage of hearing 
the witnesses orally, and the appellate court sees only their testimony 
on paper, often imperfectly taken down and preserved; and, as if to 
crown the absurdity, they made the rule that the decision of a referee 
in a case at law is as conclusive as the verdict of a jury, while in a suit 
in equity it is not. 


Tue Law’s Detay in Enctanp. — England is still suffering from the 
effects of a block of legal business, particularly in the Chancery Divis- 
ion of the High Court. This circumstance is pointed to by enemies of 
the sweeping law reforms which have taken place during the last eight 
years, to prove that those measures have not produced the results 
promised for them. Such information as we have had touching the 
working of those measures of reform leads to the conclusion that they 
have greatly simplified the administration of justice and rendered it 
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more speedy and cheap. For instance: bad as the block of business 
is in the Chancery Division, it is supposed that it is not as bad as it 
was sixty years ago when Lord Eldon was Chancellor; for then Lord 
Liverpool's government did not venture to oppose a motion made in the 
House of Commons ‘‘ that there be laid before the House a list of all 
causes that have been heard by the Lord Chancellor during the last 
eighteen years wherein judgment has not yet been given.’’ And then, 
according to Lord Campbell, the public press was constantly discussing 
the great topic of the Lord Chancellor’s ‘‘ denial of justice by 
refusing to decide.’’ It seems now that the only practical remedy lies in 
an increase of judicial force. Those who write on this subject some- 
times forget that a measure of reform which results in making litigation 
more speedy and cheap produces an increased crop of litigation. The 
denying of justice by refusing or failing to decide results in this: that men 
who have grievances keep out of court and settle them by the strong 
hand, or otherwise, as best they can; since men regard it as useless to 
go into court with their grievances, knowing that they can not get a de- 
cision until sometime in the remote future. The cheapening and quick- 
ening of litigation has a natural tendency within certain limits to 
produce more litigation ; since where a man who has a grievance can go 
into court with a reasonable prospect of having it redressed without 
great expense and in a short space of time, he will be apt to take that 
course. But in course of time this cheapening and quickening of litiga- 
tion will react upon society so as to diminish litigation ; for men who 
would otherwise be disposed to break their contracts and infringe the 
rights of others will refrain from doing it when they see by every-day 
instances that an execution can be quickly had against them for debt or 
damages and costs. In other words, the delay of civil justice has the 
same pernicious operation upon society which the delay of criminal jus- 
tice has. In some portions of America we know, by thorough experi- 
ence, what that operation is. The mere delay of criminal justice results 
in an increase of crime. It has this result, for the double reason that 
offenders are not deterred by the prospect of being brought to justice at 
aremote period hereafter as they are by the prospect of being quickly 
brought to justice, and that delays of justice result in scattering wit- 
nesses, destroying evidence, diminishing the zeal of prosecutors and the 
severity of jurors, and, consequently, in themselves produce an uncer- 
tainty of justice. For precisely the same reason a delay of civil justice 
producing an uncertainty of civil justice, results in an increase of pri- 
vate injustice, an increase in the number of broken contracts, and in the 
instances of private wrong done by man against man. 
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Tue Law Journav’s Lonpon Letrer. — The Albany Law 
nul has had the enterprise to inaugurate the publishing of a London 
letter. We are not informed how often we shall have the pleasure of 
hearing from its London correspondent; but we trust it will be often, 
for the first letter we have seen is gossipy and interesting. We learn 
from it that the reason why the lay newspapers declaim so much 
against the rapacity of the lawyers is that their legal leaders are written 
by men who have failed atthe bar. We can not help thinking that it 
would bea benefit to many of our American lay papers if their leaders 
on legal subjects were written by the same class of men. We alsolearn 
from it that there is such a decline in legal business in the old country 
as seriously to menace the future existence of the profession; that this 
has been brought about by various causes, among which is the disposi- 
tion of trading communities to settle their differences by private courts 
of arbitration. This is a vain fear. .The legal profession can never be 
abolished until men get into that Utopian state of existence which will 
enable them to get along without the aid of the law. Whenever they 
establish arbitration courts, the lawyers will soon find employment there, 
either as advocates, or as jurisconsults coaching the lay judges, who will 
soon find themselves floundering like fishes out of water. The legal 
profession did not create itself; it is a growth which has found its 
sustenance in the necessities of society. It will live as long as it 
deserves to live. There will always be employment for good lawyers; 
as to the evil and incompetent, they deserve to die, and let them die. 
The correspondent of our Albany neighbor complains of the structural 
defects of the new law courts building, and especially of the wretched 
manner in which its heating apparatus is handled— or rather, not 
handled. He states a fact which will arrest attention, and create joy 
in the breasts of those who, on this side of the water, are clamoring 
for the abolition of trial by jury in civil cases. Justices Mathews, Kay, 
and North, are dispatching business without the aid of juries, so rapidly 
that ‘‘the officials have been at their wits’ end to manufacture lists 
sufficiently large to satisfy the voracious appetites of these learned 
judges. They are even cutting through technicalities, and have the 
hardihood to say to the lawyers something like this: ‘‘ That may be the 
law, Mr. , but is not business.’’ A well founded fear is ex- 
pressed that this slashing way of disposing of cases at nisi prius will 
increase the arrears of the Court of Appeal. It may have this effect; 
but the example which these learned judges are setting will go far to- 
wards preventing the transfer of lawsuits from the courts of the sov- 
ereign to private courts of arbitration established by parties litigant. 
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Decent form and delays in justice are necessary to the establishment 
of right, to personal security, and even to publicliberty. But when it 
js considered how quickly private litigation is disposed of in Germany, 
as pointed out in a former number of this Review, the delay and cost 
of justice in England and America are a standing reproach to the legal 
profession. There might be more litigation if it were speedier and 
cheaper, because men could then afford to settle their differences in this 
way. 


Can A MunicrpaLt Corporation Compe, ABuTTING Property OWNERS TO 
Keer THE SmpewaLK CLEAR oF Snow? — In two recent cases! the Su- 
preme Court of Illinois has reaffirmed its previous decision,? to the 
effect that it is not competent for a municipal corporation to compel the 
owner of a lot which abuts upon a street, to keep, the sidewalk and 
gutter clear of snow and ice. Other courts have taken the contrary 
view of the question, holding that such an ordinance will be supported 
as a necessary and proper police regulation.? The Illinois court un- 
doubtedly have the logic of the question on their side. Ordinary juridi- 
cal sense would answer the question by saying that the streets of a 
city belong to the city, are held by it in trust for the common use of 
the public; that the duty of repairing those streets belongs to the city 
and has been cast upon it by the Legislature, in granting the charter of 
the city, as an equivalent for the special privileges conferred in that in- 
strument. It is upon this ground that the liability of a municipal cor- 
poration to pay damages to a traveler for injuries sustained by the latter 
in consequence of a defect in a public street has been placed by the 
courts. But the courts hold that the owners and occupiers of premises 
abutting a street in a city are not responsible to individuals for injuries 
resulting from a failure to remove from that portion of the sidewalk 
which extends in front of their premises accumulations of snow and ice 
created by natural causes, although there is a valid ordinance requiring 
them to remove such accumulations ; their only liability is to pay the pen- 
alty prescribed by the ordinance. Just why they should pay this 
penalty does not very clearly appear; why a property owner should 


1 Chicago v. O’Brien, 17 Chicago Leg. of Franklin, 6 Humph. 368; Wood- 
News, 89; Chicago v. Crosby, Jd. ridge v. City of Detroit, 8 Mich, 274, and 

? Gridly v. Bloomington, 88 Ill. 554. other cases. 

5 Bensall and wife v. Mayor, etc., 19 * Kirby v. Ralston Market Asso., 14 
Ohio, 418; Paxon v. Sweat, 18N.J.L. Gray, 249; Flynn °v. Canton Co., 40 Md, 
1%; Worthington v. Mayor, etc, 1 312. 

Swan (Tenn.), 177; Mayberry v. Town 
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be compelled to abate a nuisance in a public street which he did not pro- 
duce, is one which the courts which take the view opposite to the Ilinois 
doctrine are not able toanswer. If the general doctrine were announced 
that a land-owner is obliged to abate every nuisance which happens to 
exist in the vicinity of his land, it would be regarded as a novel and ex- 
traordinary doctrine. A good many land-owns would like to have that 
privilege, and if they had it, they would exercise it with a rough hand, 
But why a land-owner or a householder should be converted into a street- 
cleaner after every snow storm — should be ordered out to do fatigue duty 
by a policeman ringing at his door-bell before he is throngh his break- 
fast, — is a question which must forever go unanswered. The only an- 
swer of which it is capable is, that somebody must do it and do it promptly ; 
that snow storms sometimes occur at rare intervals; and that cities can 
not maintain a public force of laborers sufficiently large to do this as 
quickly as the public convenience may require it to be done. There- 
fore it must exercise the power of pressing certain of its citizens into 
the service for that purpose by a sort of levy en masse, on the principle 
which enables the government to claim the services of every able-bodied 
citizen for military duty in the time of an invasion, or on the principle 
which enables the sheriff to command, in an emergency, the whole 


power of the county. ‘‘ The gist of the whole argument,”’ says Schol- 
field, J., ‘‘ is merely that it is convenient to hold him responsible. It 
is not perceived why it would not be equally convenient to hold him 
responsible for the entire police government of so much of the street.” 


Tue Lecat Ipea or a Corporation. —In the recent work of the 
Messrs. Lowell on Transfer of Stock the legal idea of a corpora- 
tion is thus expressed : — 


‘‘ The corporation is something distinct from its members. Its life is inde- 
pendent of theirs. Its will may, at times, be different from that of any mem- 
ber, or of any given proportion of its members; and it may be bound by 
conduct which binds no one of its members as an individual. Of course, there 
are, in reality, no rights or duties but those of natural persons; but the rights 
and duties of natural persons who deal with a corporation arise from a fiction, 
and their nature and extent are determined by that fiction. A person, there- 
Fore, who confounds a corporation with its stockholders, who says that they are the 
corporation, or that it consists of its members, not only misstates the legal view of 
the matter, but is in danger of falling into endless confusion and error. A corpora- 
tion is distinct from its members in the same sense that a State is distinct from 
its citizens. The parallel, indeed, between a corporation and a State is very 
close. A Stateis generally spoken and thought of as a person, because that is 
the simplest way of picturing to the mind the collection of powers and obliga- 


tio 

ant 

fo! 

as 

er 

it 

hi 

“ 

0 

t 
{ 

] 

{ 


NOTES. 115 


tions connected with the ideaof a State. The citizens have certain powers 
and duties, and the State may execute their will when expressed in certain 
forms; but to fail to treat a State, either in its domestic or foreign relations, 
as something distinct from its citizens, would lead not only to theoretical 
error, but to endless practical difficulties.” 


Our attention was arrested by the sentence which we have put in 
italics, and we began to look around to see who the *‘ person ’’ was who 
had confounded a corporation with its stockholders, and who had 
« misstated ’’ the legal view of the matter by saying that they are the 
corporation. We did not know but that person meant us, as we have 
ong entertained, and are conscious of having frequently expressed sub- 
stantially the opinion which these learned writers condemn. We have 
concluded, however, that the person referred to must be Mr. Taylor, 
the author of a recent work on Corporations, who, in his preface, uses 
this language : — 


“Jt is the opinion of the writer that the fiction of the ‘legal person’ has out- 
lived its usefulness, and is no longer adequate for the purposes of an accurate 
treatment of the legal relations arising through the prosecution of a corporate 
enterprise. By dismissing this fiction a clearer view may be had of the actual 
human beings interested, whose rights may then be determined without unnec- 
essary mystification.”” 


In the opinion thus expressed we partially concur ; and while we regret 
to differ from the learned writers above quoted, we are glad to be 
able to say that our opinion is supported by the very competent judg- 
ment of Prof. Pomeroy, who, in a review of Taylor’s work on Corpora- 
tions, uses this language : — 


“The author has here touched upon, although he has not fully developed, a 
fact which, in our opinion, must ere long be recognized and acted upon by the 
courts in dealing with the law of corporations. The common-law conception 
of the ‘legal personality ’ of the metaphysical entity constituting the corpora- 
tion, entirely distinct from its individual numbers, arose at a time when cor- 
porations were all created by special charters generally granted by the crown; 
when very few of them were ‘stock’ corporations; when they were mostly 
perpetual in existence; when absolutely no personal liability was imposed upon 
the individual corporators, but the legal status of the corporators was wholly 
swallowed up in the ‘legal person’ of the corporation, and when corporations 
were in reality, as a necessary result from this creation and legal position, 
monopolies. In the United States, at the present day, almost all private cor- 
porations, whether business or otherwise, are formed under general laws, and 
in many States the Legislatures are expressly forbidden from granting special 
charters. Under these general laws, persons complying with a few formal 
requisites can organize themselves into a company for almost any business pur- 
pose. The associations thus formed are limited in duration; they are under 
complete control of the Legislature; the individual corporators are all persen- 
ally liable to some extent and in some manner, and in many instances they are 
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fully liable as though they were the immediate parties and debtors. In truth, 
except in the features that they can sue and be sued, make contracts, acquire 
rights and incur liabilities in and by their corporate names, and that a change of 
membership does not work their dissolution, these associations differ very little 
in their essential attributes from partnerships. And yet our American courts, 
both State and national, have, with few exceptions, gone on and applied the 
same language, the same conceptions, and the same doctrines to these associa- 
tions, which were originally applied to corporations as they existed under 
purely common-law notions and regulations. The English courts have never 
fallen into thiserror. Of late years Parliament has enacted statutes similar, in 
their scope and effect, to our general laws for the formation of private corpora- 
tions. The English courts have never treated the joint stock companies with 
limited liability, formed under these statutes, as being identical with common- 
law corporations, but have always carefully distinguished between them. In 
our opinion, the American courts must, in time, recognize and enforce the same 


distinctions.” 

It ought, perhaps, to be added, that both views of this question are 
measurably correct. A corporation, in most of its relations, acts as 
a unit, and it is, for the most part, convenient to viewit as a unit, and 
to regard it as a person in law; but in many relations, the proper idea 
of a corporation is not that of a person, but that of an aggregation of 
persons, or a kind of limited partnership. The effort of practical juris- 
prudence should be to regard it as an unit, or as a collection of persons 
according to the relation in which it acts in a given instance. The 


shield will be either white or red, accordingly as it is viewed from the 
one side or the other. 


CotontAL Barristers Practicinc Encianp. —It seems that, in 
our September-October number,! we fell into the mistake of taking our 
law from a daily newspaper, in that we stated, on the authority of the 
London Daily Telegraph, that colonial barristers had been admitted to 
practice in England. In this blunder, we are happy to find ourselves 
in company with so accurate a publication as the New Jersey Law Jour- 
nal, which fellintothesameerror. We, therefore, retract this statement ; 
but we do not retract the other observations which we made in the same 
connection. We stated that it will be a cold day in England when 
any of the British colonies gives to England a Lord Chancellor, or even 
a colonel of dragoons. We will add that, from present appearances, it 
is a fair prognostication that the weather will be somewhat chilly in that 
damp and foggy isle, when colonial barristers are admitted to practice 
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in her courts. English lawyers will be about as quick to admit of this 
nnovation as Rome was to extend the privileges of its citizenship to 
the barbarians dwelling in its colonies. The Montreal Legal News chal- 
lenges the accuracy of our statement that the best places in Canada are 
filled by Englishmen foisted upon the Canadians by imperial influence. 
We have not, of course, that accurate information upon the point which 
ourneighbor has ; and we do not doubt that the best places in the judiciary 
and in the church, in Canada, are filled by Canadians. But the Gov- 
ernor-General is a foreigner; so is the able Prime Minister, Sir John A. 
McDonald; so, unless we are misinformed, are other members of the 
cabinet. Our information is that many commercial houses in Canada 
are merely branches of English houses; that the best situations in these 
houses are filled by young Englishmen, sent over for that purpose; and 
we certainly know that young and enterprising Canadians are crowded 
out into the States in large numbers, where they find more elbow-room 
and less English competition. Certain it is, that, while Englishmen and 
Scotchmen achieve the highest positions in the government of Canada, 
Canadians do not achieve any important positions in the government of 
England. There is no reciprocity in it. We believe that no Canadian 
ever attained the rank of lieutenant-colonel in the British army, or ever 
held a seat in the British Cabinet. If there is any exception to this 
statement, it must be an isolated exception. Sir John A. McDonald is 
a great man, fitted to rule a great people. His genius chafes within 
the narrow limits of Premier of acolony. He has pursued splendid but 
impracticable dreams of empire. One of these dreams is the inter- 
colonial railway, running like an ox-bow around the state of Maine and 
violating every principle of commerce. Another one is the Canadian 
Pacific Railway, which involves the vain endeavor to create commercial 
relations between the provinces of Ontario and Quebec on the one hand, 
and that of British Columbia on the other. The natural laws of trade 
point out that most of the commerce of British Columbia must be car- 
ried on with Oregon and California. Sir John A. McDonald has lately 
been in England, pursuing a still more splendid and still more imprac- 
ticable hallucination, that of a political union between Canada, the 
British West Indies, and Australia. There is nothing in world in com- 
mon between these three countries, except that they are all the offspring 
of the great British mother. They are as incongruous and unlike in 
almost everything else as they can be. There is no geographical or 
political reason which favors such an union. Beyond this, lies the still 
more splendid vision which the Canadian Premier broached the other 
day at the dinner of the Lord Mayor of London, —that of a poli- 
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tical union between Great Britain and her colonies, with a common 
Parliament. England will not submit to that in ourday. England has 
not created colonies to make them her equals in her own government 
and in her own affairs. It remains, then, that Canada is a dependency 
of England, under her military protection, and receiving from her every 
six years a Governor-General, but managing, for the most part, her 
own affairs. She is safe so long as she thus remains under the suzer. 
ainty of a great nation. But she can not, in this way, work out the 
destiny which belongs to her; for, while thus dependent, she is neither 
a nation nor an equal integral part of a nation. If her citizens are 
content, as the Montreal Legal News says they are, with this condition 
of inferiority and dependency in the family of nations, it is of course, a 
matter of which no other people, not even their nearest neighbors, have 
a right to complain. We sympathize with them, because we live near 
them, and because we honor them and love them. We fain would stir 
in their breasts those aspirations of nationality possessed so largely by 
their Prime Minister, but to which, unfortunately, he is able to give 
no practical direction. If they repel our sympathy, we are bound to 
feel that it has been gratuitous and offensive, and we have nothing more 
to say. The fact remains, that every practical consideration points to 
a political union between Canada and the United States, with an aboli- 
tion of the offensive cordon of custom-houses which now divides 
the two countries. A geographical contiguity; a system of interlac- 
ing lines of trade; a common language, a common religion, a common 
heritage in the common law of England, and in the principles of liberty 
derived from magna charta, from the bill of rights, from the writ of 
habeas corpus and the right of trial by jury ; — furnish overwhelming 
arguments in favor of such an union. What might not be accomplished 
under such an union, of good to the citizens of both countries and to 
mankind? How grandly it would realize the vision of Milton of — 


‘* A noble and puissant nation, rising like a strong man out of sleep, shaking 
his invincible locks!” 


Tue Micnonette — THe TRIAL, THE SPECIAL VERDICT, AND THE 
JUDGMENT THEREON DeLiverep By Lorp CoterinGe, C. J. — The leading 
facts of this case are familiar to our readers. There have been two trials: 
the first by the newspapers, and the second by the Queen’s Bench Di- 
vision of the High Court of Justice, anda jury. When the shipwrecked 
sailors arrived in England and told the story of how they had cut the 
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throat and sucked the blood of one of their comrades, a boy, in order 
to save their own lives, the newspapers, with a maudlin sentimental gush, 
which resembled the gush of the American press over the crime of Ser- 
geant Mason, in the Guiteau case, declared that the murder and canni- 
palism were excusable —even commendable— on account of the 
terrible sufferings which prompted them. Then came the indictment 
by a grand jury, and then the wiseacre editors imagined that the pris- 
oners might possibly be convicted of manslaughter. They were put 
upon trial, and after hearing the evidence, a traverse jury returned the 
following special verdict, which is the best and most succinct account of 
the crime which has yet been given: — 


“That on July 5, 1884, the prisoners, with one Brooks, an able-bodied En- 
glish seaman, and the deceased, an English boy between seventeen and eighteen, 
the crew of an English yacht, were cast away in a storm on the high seas one 
thousand six hundred miles from the Cape of Good Hope, and were compelled 
to put into an open boat. That in this boat they had no supply of water, no 
supply of food —except two pound tins of turnips—and for three days they 
had nothing else to subsist on. That on the fourth day they had caught a small 
turtle, upon which they subsisted for a few days, and this was all the food they 
had up to the twentieth day, when the act now in question was committed. 
That on the twelfth day the remains of the turtle were entirely consumed, and 
for the next eight days they had nothing to eat, and they had no fresh water 
except such rain as they had from time to time caught in their oilskin capes. 
That the boat was driven on the ocean, and was probably more than one thou- 
sand miles from land. That on the eighteenth day, when they had been seven- 
teen days without food and five without water, the prisoners spoke to Brooks 
as to what should be done if no succor came, and suggested that some one 
should be sacrificed to save the rest. But Brooks dissented, and the boy, to 
whom they were understood to refer, was not consulted. That on the day 
before the act in question, Dudley proposed to Stephens and Brooks that lots 
should be cast as to who should be put to death to save the rest, but Brooks 
refused consent, and it was not put to the boy; in point of fact, there was no 
drawing of lots. That on that day the prisoners spoke of their having families, 
and suggested that it would be better to tell the boy that their lives should be 
saved, and Dudley proposed, if no vessel was in sight, the next morning, the 
boy should be killed. The next day, no vessel appearing, Dudley told Brooks 
he had better go and have a sleep, and made signs to Stephens and Brooks that 
the boy had better be killed. Stephens agreed to the act, but Brooks dissented 
from it. That the boy was lying at the bottom of the boat quite helpless, and 
extremely weakened by famine and by drinking sea water, and was unable to 
make any resistance; nor did he ever assent to being killed. That Dudley, 
with the assent of Stephens, went to the boy, and, telling him his time was 
come, put a knife into his throat, and killed him. That the three men fed upon 
the boy for four days. That on the fourth day after the act the boat was picked 
up by a passing vessel, and the prisoners were rescued still alive, and in the 
lowest state of prostration. That they were carried to the port of Falmouth, 
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and were committed for trial at Exeter. That if the men had not fed on the 
body of the boy, they would probably not have survived to be so picked up and 
rescued, but in the four days would have died of famine. That the boy, being 
in a much weaker condition, was likely to have died before them. That, at the 
time of the act, there was no sail in sight, nor any reasonable prospect of 
relief. That, under those circumstances, there appeared to the prisoners every 
probability that unless they then or very soon fed upon the boy, or one of 
themselves, they would die of starvation. That there was no appreciable 
chance of saving life except by killing some one for the others to eat. That 
assuming there was any necessity to kill any one, there was no greater neces- 
sity for jkilling the boy than any of the three men. But, whether, upon the 


whole matter, the prisoners were and are guilty of murder, they are ignorant, 
and they refer to the court.” 


Arguments on the questions of law involved were heard, and, after 
taking several days to deliberate, Lord Coleridge, C. J., delivered the 
following judgment of the court: — . 


‘“‘ The two prisoners, Thomas Dudley and Edwin Stephens, were indicted for 

the murder of Richard Parker onthe high seas, on the 25th of July in the present 
year. They were tried before my brother Huddleston at Exeter on the 6th of 
November, and under the direction ef my learned brother the jury returned a 
special verdict, the legal effect of which has been argued before us, and on 
which we are now to pronounce judgment. The special verdict, after certain 
objections by Mr. Collins, to which the attorney-general yielded, as it is finally 
settled before us, is as follows [His lordship then read the finding of the jury 
which is given above and continued]: From these facts, stated with the cold 
precision of a special verdict, it appears sufficiently that the prisoners were * 
subjected to terrible temptation, to sufferings which might break down the 
bodily powers of the strongest man, and try the conscience of the best. Other 
details were yet more harrowing, facts yet more loathsome and appalling, 
were presented to the jury, and are recorded in my learned brother’s notes. 
But this, nevertheless, is clear —that the prisoners put to death a weak and un- 
offending boy, upon the chance of preserving their own lives by feeding upon 
his flesh and blood after he was killed, and with the certainty of depriving him 
of any possible chance of survival. The verdict finds in terms that if the men 
had not fed upon the body of the boy they probably would not have survived, 
and that the boy being in a much weaker condition, was likely to have died 
before them. They might possibly have been picked up next day by a passing ship; 
they might possibly not have been picked up at all; in either case it is shown 
that the killing of the boy would have been an unnecessary and profitless act. It 
was found by the verdict that the boy was incapable of resistance, and, in fact, 
made none. Andit is not even suggested that his death was due to any vio- 
lence on his part, attempted or even so much as feared, against those who killed 
him. Under these circumstances, the jury say they are ignorant whether 
those who killed him were guilty of murder, and have referred it to this court 
to say what is the legal consequence which follows from the facts which they 
have found. Certain objections on points of form were taken by Mr. Collins 
before he came to argue the main point in the case.” 
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After expressing the opinion of the court that the objections to mat- 
ters of form could not be sustained, the Lord Chief Justice continued: — 


“There remains to be considered the real question in the case, whether 
killing under the circumstances set forth in the verdict be or be not murder. 
The contention that it could be anything else was, to the minds of us all, both 
new and strange, and we stopped the attorney-general in his negative argu- 
ment that we might hear what could be saidin support of a proposition which 
appeared to us to be at once dangerous, immoral, and opposed to all legal prin- 
ciple and analogy. All, no doubt, that can be said has been urged before us, 
and we are now to consider and determine what it amountsto. First, it is 
said that it follows from various definitions of murder in books of authority, 
which definitions imply, if they do not state, the doctrine that inorder to save 
your own life you may lawfully take the life of another, when that other is 
neither attempting nor threatening yourself, nor is guilty of any illegal act 
whatever. But if these definitions be looked at they will not be found to sus- 
tain that contention. The earliest in point of date is the passage cited to us 
from Bracton, who wrote in the reign of Henry III. It was at one time the 
fashion to discredit Bracton, as Mr. Reeves tells us, because he was supposed 
to mingle too much of the canonist and civilian with the common lawyer. 
There is now no such feeling; but the passage upon homicide on which reliance 
is placed is a remarkable example of the kind of writing which may explain it. 
Sin and crime are spoken of as apparently equally illegal, and the crime of 
murder, it is expressly declared, may be committed, linguo vel facto; so that a 


man like Hero — 
Done to death by slanderous tongues, 


would, it seems, in the opinion of Bracton, be a person in respect of whom 
might be grounded a legal indictment for murder. But in that very passage, 
as to the necessity on which reliance has been placed, it is clear that Bracton 
is speaking of necessity in the ordinary sense, the repelling by violence, justi- 
fied,so far as it was neccessary for the object, by any illegal violence used 
toward oneself. 

“It is, if possible, yet clearer that the doctrine contended for receives no sup- 
port from the great authority of Lord Hale. It is plain thatin his view the 
necessity which justifies homicide is that which has always been and is now 
considered justification. ‘In all these cases,’ says he, ‘of homicide by nec- 
essity, as in the pursuit of a felon, in killing him that assaults to rob, or comes 
to burn or break the house, or the like, which are, in themselves no felony.’ } 
Again he says: ‘That the necessity which justifies homicide is of two kinds — 
first, the necessity which-is of a private nature; second, the necessity which 
relates to the public justice and safety. The first is that necessity which 
obligeth a man to his own defense and safeguard, and this takes in inquiries, 
first what may be done for the safeguarding of a man’s own life.’ Then 
follow three other heads, not necessary to pursue. Lord Hale proceeds: 
‘As touching the first of these, namely, homicide in defense of a man’s own life 
which is usually styled se defendendo,’ itis not possible to use words more clear 
to show that Lord Hale regarded the private necessity which justifies, and alone 


1 1 Hale P. C. 4, 91. 
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justifies the taking the life of another for the safeguarding of one’s own to be 
what iscommonly called self-defense. But if this could be even doubtful upon 
Lord Hale’s words, Lord Hale himself has made it clear. For, first, in the 
chapter in which he deals with the exemption created by compulsion or neces. 
sity, he thus expresses himself: ‘If a man be desperately assaulted and in 
peril of death, and can not otherwise escape, unless to satisfy his assailant’s 
fury he will kill an in nocent person then present, the fear and actual force will 
not acquit him of the crime and punishment of murder if he commit the act, for 
he ought rather to die himself than kill an innocent. But if he can not other. 
wise save his own life, the law permits him in his own defense to kill the as. 
sailant; for by the violence of the assault, and the offense committed upon him 
by the assailant himself, the law of nature and necessity hath made him his 
own protector—cum debito moderamine inculpate tutale,’! But, further still, 
Lord Hale in the following chapter deals with the position asserted by the 
casuists and sanctioned, as he says, by Grotius and Puffendorf, that in a case 
of extreme necessity, either of hunger or clothing, theft is no theft, or, at least, 
not punishable as theft, and some even of our own lawyers have asserted the 
same. ‘But,’ said Lord Hale, ‘I take it that, where persons live under the 
same civil government, as here in England, that rule, at least by the laws of 
England, is false; and, therefore, if a person being under necessity for 
want of victuals or clothes, shall upon that account clandestinely and animo 
furandi steal another man’s goods, it is a felony and a crime by the 
laws of England, punishable with death.’? If Lord Hale, therefore, is 
clear —as he is — that the extreme necessity of hunger does not justify larceny, 
what would he have said to the doctrine that it would have justified murder? 

“It is satisfactory to find that another great authority — second, probably, 
only to Lord Hale — speaks with the same unhesitating clearness in this matter, 
Sir Michael Foster, in the third chapter of his discourse on homicide, deals 
with the subject of homicide founded in necessity, and the whole chapter im- 
plies —and is insensible unless it, does imply — that, in the view of the writer, 
necessity and self-defense, which he defines as opposing force to force even to 
the death, are convertible terms. There is no hint, no trace of the doctrine 
now contended for. The whole reasoning of the chapter is entirely incon- 
sistent with it. In 1 East, the whole chapter on ‘ Homicide by Necessity’ is 
taken up with an elaborate discussion of the limits within which necessity, in 
Sir M. Foster’s sense, is a justification or excuse for homicide. There isa 
short section at the end (very generally and doubtfully expressed), in which 
the only instance discussed is the well known one of shipwrecked men ona 
plank able to sustain only one of them; and the conclusion left by Sir E. East 
is entirely undetermined. 

‘“‘What is true of Sir E. East is also true of Mr. Serjeant Hawkins. The 
whole of his chapter on ‘ Justifiable Homicide’ assumes that the only justifiable 
homicide of a private nature is in defense against force upon a man’s person 
or his goods. In the twenty-second section we are told again of the case of 


two shipwrecked men on a single plank, with this significant declaration from 
a careful writer: ‘It is said to be justifiable.’ 


11 Hale P. C. 51. 


21 Hale P. C. 6, 54. 


out ¢ 
from 
justi 
mea 
sity 

aga! 

the 

the 

ref 

by 

to 

of 

tr 

li 

u 

i 

i 

‘ 

XUM 


NOTES. 123 


«§o, too, Dalton clearly considers necessity and self-defense, in Sir Michael 
Foster’s sense of that expression, to be convertible terms, though he gives with- 
out comment Lord Bacon’s instance of two menon one plank, as a quotation 
from Lord Bacon, adding nothing. Again, Staunforde says the necessity to 
justify homicide must be inevitable, and the example he gave to illustrate his 
meaning is the very same which is stated by Dalton, showing that the neces- 
sity he was speaking of was a physical necessity and self-defense and defense 
against physical violence. Russell on Crimes merely repeats the language of 
the oldest books, and adds no new authority or fresh considerations. Is there, 
then, any authority for the proposition presented to us? 

“Among decided cases there is none. The case of the seven English sailors 
referred to by the commentator of Grotius and Puffendorf has been discovered 
by a gentleman of the bar, who has communicated with my brother Huddleston, 
to convey, if it conveys so much, the judgment of a single judge of the Island 
of St. Kitts, when it was possessed partly by France and partly by this coun- 
try somewhere about 1641. It is an event mentioned in a medical treatise pub- 
lished at Amsterdam, and altogether, as an authority in an English court, is as 
unsatisfactory as possible. The American case stated by my brother Stephen 
in his digest, from Wharton on Homicide, in which it was decided, correctly 
indeed, that sailors had no right to throw passengers overboard to save them- 
selves, but on the ground that the proper mode of determining who was to be 
sacrificed was to vote on the subject by ballot, can hardly, as my brother 
Stephen says, be an authority satisfactory to a court in this country. The 
observations of Lord Mansfield in ‘Rex v. Stratton and others,’ striking and 
excellent as they are, were delivered in a political trial, where the question 
was whether a political necessity had arisen for deposing the Governor of 
Madras, but they have little application to the case before us, which must be 
decided on very different considerations. The one real authority of former 
times is Lord Bacon, who lays down the law as follows: ‘ Necessity carries priv- 
ilege in itself. Necessity is of three sorts — necessity of conservation of life, 
necessity of obedience, and necessity of the act of God, the stronger. First, 
of the conservation of life, if a man steals viands to satisfy his hunger, thisis no 
felony or larceny; so, if divers be in danger of drowning by the casting away 
of some boat, and one of them gets on the same plank to keep himself above 
water, and another, to save his life, thrust him from it, whereby he is 
drowned, ths is neither se defendendo nor misadventure, but is justifiable.’ 
On this it is to be observed that Lord Bacon’s proposition, that stealing to sat- 
isfy hunger is no larceny, is hardly supported by Staunforde, whom he cites for 
it, and is expressly contradicted by Lord Hale inthe passage already cited; and 
as for the proposition as to the plank and boat, it is said to be derived from the 
canonists. At any rate, he cites no authority for it, and it must stand upon 
hisown. Lord Bacon was great, even as a lawyer; but it is permissible to 
much smaller men, relying upon principle and upon the authority of others, 
the equals and even the superiors of Lord Bacon as lawyers, to question the 
soundness of his dictum. There are many conceivable states of things in 
which it may possibly be true that if Lord Bacon meant to lay down the broad 
proposition that a man may save his own life by killing, if necessary, an inno- 
cent and unoffending neighbor, it certainly is not law at the present day. 
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“There remains the high authority of my brother Stephen, who both in his 
digest and in his history of the criminal law, uses language perhaps wide 
enough to cover this case; but it does not cover it of necessity, and we have 
the highest authority for saying that it was not meant to cover it. If it had 
been necessary we must, with true deference, have differed from him; but it is 
satisfactory to know that we have probably, at least, arrived at no conclusion in 
which, if he had been a member of the court, he would have been unable to 
concur. Neither are we in conflict with any opinion expressed on this subject 
by the learned persons who formed the commission for preparing the criminal 
code. They say on this subject: ‘Weare not prepared to suggest that neces. 
sity should in every case be justification. We are equally unprepared to sug- 
gest that necessity should in no case be a defense. We judge it better to 
leave such questions to be dealt with when, if ever, they arise in practice, by 
applying the principles of law to the circumstances of the particular case.’ It 
would have been satisfactory to us if these eminent persons had told ug 
whether the received definitions of legal necessity were in their judgment cor- 
rect and exhaustive, and, if not, in what.way they should be amended. Butas 
it is, we have, as they say, to apply the principles of law to the circumstances 
of this particular case. i 
‘* Now, except for the purpose of testing how far the conservation of a man’s 
own life is in all conditions and under all circumstances an absolute, unquali- 
fied and paramount duty, we exclude from our consideration all the incidents 
of war. We are dealing with a case of private homicide, not one imposed on 
men in service of their sovereign and in defense of their country. Now, itis 
admitted that the deliberate killing of this unoffending and unresisting boy was 
clearly murder, unless the killing can be justified by some recognized excuse 
admitted by the law. It is further admitted that there was in this case no 
such excuse, unless the killing is justified by what has been called necessity; 
but the temptation to the act which existed here was not what the law has 
ever called necessity. Nor is this to be regretted. Although law and morality 
are not the same, many things may be immoral which are not necessarily illegal; 
yet the absolute divorce of the law from morality would be a fatal conse- 
quence, and such divorce would follow if the temptation to murder in this case 
were to be held by law an absolute defense of it. It is notso. To preserve 
one’s life is, generally speaking, a duty; but it may be the plainest duty, the 
highest duty, to sacrifice it. War is full of instances in which it is a man’s duty 
not to live, but to die. It would be a very easy and cheap display of common- 
place learning to quote from Greek and Latin authors passage after passage in 
which the duty of dying for others has been laid down in glowing and emphatic 
language as resulting from the principles of heathen ethics. It is enoughina 
Christian country to remind ourselves of the duty, — which we propose to fol- 
low, — of the duty in case of shipwreck of a captain to his crew, of the crew to 
the passengers, of soldiers to women and children (as in the noble case of the 
Birkenhead). These duties impose on men the moral necessity not of the pres- 
ervation, but of the sacrifice of their lives for others, from which in no coun- 
try — last of all, it is to be hoped, in England —men will not shrink, as indeed 
they have not shrunk. Itis not correct, therefore, to say that there is an abso- 
lute and unqualified necessity to preserve one’s life. Necesse est ut eam non ub 
vivum is a saying quoted by Lord Bacon himself with high eulogy in the very 
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chapter on necessity to which so much reference has been made. It is not 
needful to point out the awful danger of admitting the principle which has 
heen contended for. Who is to be the judge of this sort of necessity? By 
what measure is the comparative value of lives to be measured? Is it to be 
strength, or intellect, or what? Itis plain that the principle leaves to him who 
is to profit by it to determine the necessity which will justify him in deliber- 
ately taking another life to save his own. 
* So spake the fiend, 

And by the tyrants’ plea necessity 

Excused his devilish deeds. 

«Jn this case the weakest, the youngest, the most unresisting was chosen. Was 
it more necessary to kill him than one of the grown men? The answer must be 
‘No. Itis not suggested in this particular case that the deeds were ‘ devil- 
ish,’ but it is quite plain that such principles once admitted might be made 
the legal cloak for unbridled passion and atrocious crime. There is no safe 
path for judges to tread but to ascertain the law to the best of their ability, 
and to declare it according to their judgment; and if, in case the law appears 
to be too severe on individuals, to leave it to the sovereign to exercise that 
prerogative of mercy which the constitution has entrusted to the hands fittest 
to dispense it. It must not be supposed, in refusing to admit temptation to 
be an excuse to crime, it is forgotten how terrible the temptation was here, 
how awful the suffering, how hard it was in such perils to keep the judgment 
straight and the conduct pure. We are often compelled to set up standards 
which we can not reach ourselves, and to lay down rules which we could not 
ourselves satisfy; but a man has no right to declare temptation to be an excuse, 
though he might himself have yielded to it; nor allow compassion for the crim- 
inal to change or weaken in any manner the legal definition of the crime. It is, 
therefore, our duty to declare that the prisoners’ act in this case was willful 
murder; that the facts as stated in the verdict are no legal justification of the 
homicide; and to say that, in our unanimous opinion, they are upon this special 
verdict guilty of murder.”’ 

The Lord Chief Justice, having concluded the reading of the judgment 
of the court, said: ‘‘ Mr. Attorney-General, have you anything to 
say? ” ; 

The Attorney-General: ‘‘ My lord, it is my duty now to pray the 
judgment of the court.’’ 

Both prisoners then addressed a few words to the court in an almost 
inaudible tone, in which they were understood to say that under the 
distressing circumstances of the case they threw themselves entirely on 
the mercy of the court. 

After a solemn pause, the Lord Chief Justice, without assuming the 
black cap, and addressing the prisoners, said : — 

“You have been convicted of the crime of willful murder, but you have been 
recommended by the jury most earnestly to the mercy of the Crown, a recom- 


mendation in which I understand the learned judge who tried you and we who 
have heard the arguments unanimously concur. Butit is nevertheless my duty, 
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as the organ of the court, to pronounce upon you the sentence of the law.” His 


lordship then pronounced the sentence of death in the usual form. The pris- 
oners Were then removed in custody. 


This judgment of Lord Coleridge has been justly pronounced a noble 
vindication of the sanctity of human life. There never was a particle 


of doubt among lawyers that the prisoners were guilty of murder by 


the law of England. The result which followed was that the Home 


Secretary commuted the punishment to imprisonment for six months 
without labor. 


Orner Cases THE MiGnonetre Case —Prior to the 
Mignonette case, it seems that but one case had ever come before a 
court whose proceedings took place in the English language, which bore 
a close resemblance to it, and that was the case of the United States », 
Holmes.! That was the first case in the first volume of the reports of 
that graphic and gushing reporter, the late John William Wallace. The 
sufferings of a portion of the shipwrecked crew, who had been obliged 
to put to seain an open boat, were detailed by the reporter in some 
forty pages of thrilling narrative. The short of it was that the sailors, 
in order to keep the boat from swamping, threw over some of the pas- 
sengers, but contrived to avoid throwing over each other, in which 
humane indulgence they included the negro cook. The mate, who had 
command of the boat, and who gave the orders to throw over the passen- 
gers, was tried for manslaughter and convicted. But the chief point 
of interest in the case was the summing up of Mr. Justice Baldwin, in 
which he laid down, in substance, the doctrine that, whilst sailor and 
sailor may lawfully struggle together in the water for the single plank 
which can save but one, yet the sailor may not lawfully struggle in 
this way with the passenger, for the sailor is under a continuing duty 
towards the passenger to carry him in safety; from which duty accord- 
ing to this fantastic doctrine, the sailor is not finally absolved until the 
last bubble of air goes out of his throat. 

The case referred to by Lord Coleridge, in his opinion above given, 
of the seven English sailors, also referred to by a commentator on Gro- 
tius and Puffendorf, was communicated to Baron Huddleston by Mr. 
Sherston Baker, a member of the English bar. The following is an ac- 
count of the case, which we find transferred to the columns of the New 
York Daily Register. 


‘* Baron Puffendorf, in his Law of Nature and Nations, briefly refers to seven 
Englishmen who Killed one of their number for food. This is supported by the 


11 Wall Jr. 1. 
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“His quthority of a Dutch writer, Nicolaus Tulpius. He wrote in Latin a work, 
> Pris. ‘Observationum Medicarum,’ at Amsterdam in 1641, in which he speaks of 
‘that horrible tragedy which not so long ago the West Indies witnessed in the 
0b] case of seven Englishmen, to whom necessity caused a hunger of eleven days, 
J . as it is truly narrated to us by eye-witnesses.’ They had prepared themselves 
ticle in the Island of St. Christopher (one of the Caribbean Islands) for a cruise in a 
T by boat for a period of one night only, but a storm drove them so far out to sea 
Ome that they could not get back to port before seventeen days. One of them pro- 
nths posed that they should cast lots to settle on whose body they should assuage 
the ravenous hunger. Lots were castand the lot fell on him who had proposed 
it. None wished to perform the office of butcher, and lots were again cast to 
provide one. The body was afterwards eaten. At length the boat was cast on 
the the shore of the Isle of St. Martin (one of the same group), where the six sur- 
7 yivors were treated with kindness by the Dutch and sent home to St. Christo- 
ore pher. They had hardly landed there before they were charged with homicide, 
but ‘the inevitable necessity washing away the crime, their own judge gave 
ye them pardon.’ In 1626 the island was colonized both by French and English, 
of and this continued to be so until 1713 (the Peace of Utrecht). Tulpius wrote 
he in 1641, and he says that this horrible event occurred ‘not €o long ago.’ Itis, 
d therefore, evident that ‘their own judge’ must mean the judge of the English 
1e colony of St. Christopher. The Latin version! is as follows : — 
3, ««* * * horribilisilla tragedia quam non ita pridem conspexit India Occidentalis in sep- 
™ tem Britannis; quibus necessitas famem facit undecim dierum. Velut nobis sinceré rela- 
tum, & testibus oculatis, qui hec ipsa ventorum ludibria et humaniter navibus suis 
h excepére, et officiost ad suds reduxére, septem Britanni accinxerant se in insula Christo- 
l phoriana, unius solummodo noctis itineri, ultra quam etiam non extenderant commeatum. 


At interveniens tempestas abripuit imparatos longiis in mare quam ut potuerint 
reverti ad portum destinatum ante diem septimum decimum. * * * Cujus intracti 
erroris, nullum finem promittente spatioso mari, adigebantur tendem (O! durum necessi- 
tatis telum) aucipiti sorti committere cujus carne urgentem famem, et quo sanguine com- 
pescerentinexplebilem sitim, Sed jacta alea (quis eventum hunc non miretur!) destinavit 
prime cedi primum hujuslaniene auctorem. * * * Quaoratione ut non parum lenivit 
horrendi facinoris atrocitatem, sic erexit utique usque eo flaccidos ipsorum animos, ut tan- 
dem reperiretur aliquis, sorte tamen prius ductus, qui petierit animosé perorantis jugulum, 
etintuleritvim volenti. Cujus cadaveris expetiit quilibet illorum, tam preproperé frustrum, 
ut vix potuerit tam frestinanter dividi. 

«ts * * Attandem misertus huius erroris Deus deduxit ipsorum naviculam ad insulam 
Martiniam in qua a presidio Belgico et humaniter excepti, et benigné ad suos reducti fuére. 
Sed vix attigerant terram quin accusarentur protinus a pretore homididii. Sed diluente 
crimen inevitabile necessitate, debit ipsis brevi veniam ipsorum judex.’ 


“Tt has been mentioned in some of your contemporaries that the survivors 
were tried by a pretor, and not by a judge. From the above it is evident that 
pretor merely means the executive officer who arrested them, as distinguished 
from ipsorum judex, ‘ their own judge,’ who let them go.”’ 


Another case of a similar character, which did not get into any judi- 


1 Nore By THE PRINTER’s DeEviL: editor” will no deubt shelter himself 
This Latin text has not been revised, our under the plea that it is not classical 
Latin editor being away in Texas. If Latin, but Low Dutch Latin. 

mistakes are found in it, our “ make-up- 
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cial court, so far as known, was thus communicated by a writer signing 
himself ‘‘H. W. L.,’’ to one of the English papers : — 


‘In 1843 Mr. James Wilson, a distinguished naturalist, was in that summer 


appropriately selected by the Fisheries Board to accompany their secretary ona 
voyage of investigation into the history of the herring. Among other places he 
visited was the Island of St. Hilda. The cragsmen there he saw perched like 
jackdaws along the edge of a stupendous precipice, when suddenly three or four 
men would throw themselves into the air, and dart some distance downwards, 
just as spiders drop from the top of a wall. They then swung and capered 
along the face of the precipice, bounding off at intervals by striking their feet 
against it, and springing from side to side with fearless activity, the sea being 
seven hundred feet below them. We noticed some of the islanders, having 
each a rope securely looped beneath his arms, resting occasionally upon his 
toes, and then we could see them with gulls which they had captured, and 
wringing their necks, looped their heads in the noose of the rope. One man 
stands with the points of his toes upon the very verge of the precipice, and sus- 
tains with unerring equilibrium the entire weight of another man, bounding 
from point to point below him. There is never more than one above support- 
ing the weight of the other below. Each of these couples has, as it wete, two 
ropes between them. The rope which the upper man holds in his hands is 
fastened round the body and beneath the arms of him who descends, while an- 
other rope is pressed by the foot of the upper man, and is held in the hands of 
the lower. It once occurred that two men descended close together, suspended 
by the same rope, when suddenly the higher of the two perceived that several 
strands above his head had given way, and that the rope was rapidly rending 
from the unaccustomed weight. Believing the death of both to be inevitable if 
he delayed an instant, and with but small hope of his own life under existing 
circumstances, he cut the cord close beneath his own body, and consigned his 
companion to immediate death; was himself drawn up to the crest of the preci- 
pice, just in time to be seized by the neck as the rope gave way. Professor 
Wilson observes that the precise bearings of this sudden act, unpremeditated 
by the one, certainly unexpected by the other, upon the sister sciences of 
legislation and morals might, we presume, be argued by lawyers and logicians 


as a question of casuistry.”’ 

The case of the execution of Private Henry by command of Lieut. 
Greely for stealing rations, when Lieut. Greely’s party was in the last 
extremity of starvation and without any immediate hope of succor, is 
another case of a similar character. So far, the public judgment and 
that of the War Department have rested satisfied with Lieut. Greely’s 
report of that affair. But, as cannibalism is known to have been prac- 
ticed upon the bodies of some of the deceased members of that expedi- 
tion, and as Private Henry was a friendless German, we were not 
surprised to note, at the time, atone of suspicion in the German press 
whether he was a victim of military justice, or of a conspiracy to kill 
him in order that he might be eaten. There is no disposition in any 
quarter to add to the measure of wretchedness already experienced by 
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the surviving mempers of that heroic band. But we, nevertheless, 
think that it is due to public justice that the matter should receive an 
‘official investigation. Great sympathy will be felt for those who, in the 
pangs of hunger, thirst, and perhaps in a delirium resembling insanity, 
take the life of one of their number in order to relieve their own insup- 
portable misery. But the very fact thst, in such situations, the weak 
arein extreme danger from the rapacity of the strong, makes it neces- 
sary that the law should throw its protecting arm around them, and that 
the strong, who under such circumstances kill the weak, should know 
that the inexorable sentence of the law will require them to die for it 
themselves. 

Another case resembling that of the Mignonette, which we had al- 
most forgotten to mention, will be found detailed with such graphic 
minuteness in the second canto of Don Juan, that one can scarcely re- 
frain from thinking that the noble poet was delineating a chapter of his 
own experience. In that case, the foolish castaways on the third day, 


under the effect of a delicious calm, ate up all their food and drank up 
all their wine. 
“ 


their hopes were fine; 
But as they had but one oar, and that brittle, 
It would have been more wise to save their victual.”’ 


On the fourth day, the rage of their hunger was such that they ate up 
Juan’s dog, and on the sixth, they devoured his hide and paws. 


‘The seventh day, and no wind — the burning sun 
Blistered and scorched, and, stagnant on the sea 
They lay like carcasses; and hope was none 
Save in the breeze that came not; savagely 
They glared upon each other — all was done, 
Water and wine, and food—and you might see 
The longings of the cannibal arise 
(Although they spake not) in their wolfish eyes. 


At length one whisper’d his companion, who 
Whisper’d another; and thus it went round, 
And then into a hoarser murmur grew, 
An ominous, and wild, and desperate sound; 
And when his comrade’s thought each sufferer knew, 
*Twas but his own, suppress’d till now, he found: 
And out they spake of lots for flesh and blood, 
And who should die to be his fellow’s food.”’ 


They cast lots, and the lot fell on Pedrillo, Juan’s luckless tutor. 
Poor Pedrillo ‘‘ held out his jugular and wrist.’’ The story is familiar, 


but it is one of those stories so graphically told that it never becomes 
too stale to bear another reading. 
VOL, XIX 
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Tue Nicaracvua Treaty. — The text of this convention has been pub- 
lished in the daily papers, and our readers are, no doubt, familiar with 
its chief features. ‘The Republic of Nicaragua grants to the United 
States the right to construct a canal from the Atlantic to the Pacific 
through that Republic, to expropriate land, and take materials for that 
purpose. The canal is to be operated for the joint profit of the two 
republics, under a commission appointed by each government, the 
President to be appointed by the United States, and to have the casting 
vote in the case of atie. The profits are to go two-thirds to the United 
States, and one-third to Nicaragua. The United States enters into an 
alliance with Nicaragua, guarantees its perpetual independence, and en- 
gages to use its good offices to bring about a confederation of the Repub- 
lics of Central America. No provision exists for the neutralization of 
the canal; nothing is said about admitting the commerce of other 
nations to it; and no right is accorded in terms to the United States or 
to Nicaragua to fortify the entrances to it. As a separate matter, the 
United States lends to Nicaragua $4,000,000 at three per cent interest, 
payable in certain installments, to be repaid out of the profits of Nic- 
aragua accruing from the traffic of the canal; which money Nicaragua 
is to use in prosecuting certain other works of internal improvement. 
This loan has the appearance of a job intended to interest Nicaraguan 
statesmen in the scheme, and keep them quiet; but we are bound to 
presume it will be honestly used, and in any event, we have no concern 
with the disposition that is made of it. The one serious point about the 
treaty is, that it violates a provision of our treaty with England of 1850, 
known as the Clayton-Bulwer Treaty. Our government has already 
taken the position, in diplomatic correspondence with England, that 
England herself has violated that treaty and thereby discharged us 
from its obligations so far as they relate to an interoceanic canal. In 
this regard, our position is a delicate one, and we ought to act towards 
England in perfect frankness and good faith. The provision of the 
Clayton-Bulwer Treaty which relates to an interoceanic canal, is no 
longer supportable. Treaties can not last forever, because things 
change, and one generation can not legislate for all time for the genera- 
tions which are to come. If this treaty is ratified, we ought to recede 
from the pretensions put forward by Mr. Blaine when Secretary of 
State, in 1881, in regard to our right of exclusive control of any other 
interoceanic canal. If we dig such a canal for ourselves, it will be 
ours, and it will be our right to use it as will best further our interests. 
It will also be the right of France or England, or both, to complete M. 
De Lesseps’ canal, and to use it as will best further their interests. It 


will be of small moment to us how much they fortify or neutralize their 
canal, so long as they let ours alone. 
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Werster’s Styte. —It has been a subject of remark that Webster 
changed his style of writing and speaking after he encountered Jeremiah 
Mason in the courts. Inhis early addresses his style was florid. Henry 
Cabot Lodge, writing upon this subject recently, in the Boston Daily 
Advertiser, placed in contrast the following sentences. In his youth, 
Webster spoke of ‘* Columbia seated in the forum of nations, and the 
empires of the world amazed at the bright effulgence of her glory.”’ 
There is a wide gulf between the boy and the man, who pointed to the 
corner stone of the Bunker Hill Monument, and said: ‘‘ Let it rise! let 
it rise, till it meet the sun in his coming; let the earliest light of morn- 
ing gild it, and parting day linger and play on its summit.’’ Webster 
himself acknowledged his indebtedness to Mason for many good lessons, 
and in particular for a lesson in style. Mr. Curtis says: ! — 


“T well recollect a description Mr. Webster once gave me of a change which 
he said he deliberately made in his own style of speaking and writing. He 
observed that before he went to Portsmouth his style was florid, —he even 
used the word ‘ vicious,’ — and that he was apt to make longer sentences and to 
use longer words than were needful. He soon began, however, to notice that 
Mr. Mason was, as he expressed it, ‘a cause getting’ man. ‘He had a 
habit,’ said Mr. Webster, ‘of standing quite near to the jury, so near that he 
might have laid his finger on the foreman’s nose; and then he talked to them 
in a plain conversational way, in short sentences, and using no word that was 
not level to the comprehension of the least educated man on the panel. This 
led me to examine my own style, and I set about reforming it altogether.’ ”’ 


Webster from this time sought to use simple and forcible words, and 
such words are Anglo-Saxon, rather than Latin, in their origin. Upon this 
point, Mr. Lodge well says: — 


“Any one who wishes to inculcate the principle of sticking closely to Anglo- 
Saxon words and shunning Latin derivatives, can not do better than point to the 
examples of Mr. Webster and to his efforts in that direction. Like all great ora- 
tors and all great masters of English style, Mr. Webster fully appreciated the 
variety, richness, and strength which the vast body of Latin derivatives imparts 
to our language. He set a just value on the Latin words, and he was, of 
course, conscious of the beautiful word effects which could be produced by the 
juxtaposition of the two elements of the English tongue, as when Shakespeare 
makes Macbeth say: — 

‘No, this my hand will rather 
The multitudinous seas incarnadine, 
Making the green one red.’ 
But Webster knew that the finest styles were those in which the percentage of 
Anglo-Saxon derivatives was the largest, as in the Bible, Shakespeare, Bunyan, 
and Swift. He was well aware that it was as impossible as it was undesirable 


1 “* Life of Webster,” vol. I., p. 90. 
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toattempt tocut out all Latin words. But he knew also that while there was no 
danger of making a style too simpleand too Anglo-Saxon, it was the easiest thing 
in the world to indulge in a prodigal use of Latin words, and thus produce a 
style cloying and monotonous, even when the work of a master, and the very 
extreme of cheap, fine writing, when employed by a ’prentice hand. The best 
and most enduring styles are those, which, like that of Swift, have aimed at 
the utmost simplicity and a rigid adherence to Anglo-Saxon derivatives, leaving 
the ‘ Latinisms’ to shift for themselves, which they are sure to do with all suffi- 


cient success, This was the rule adopted and rigidly followed by Mr. Webster, 
and his works most certainly justify him.’’ 


Oxituary. — Ellis Ames, of Canton, Massachusetts, whose death at 
the age of seventy-five years, has recently occurred, was probably very 
little known beyond the boundaries of his own State; yet in some ways 
he was a remarkable and distinguished man. He lived and practiced 
his profession in a small country town, in an agricultural neighborbood, 
a number of miles distant from a county seat, and yet was the leader of 
the bar in his own county of Norfolk, and of the bar of the adjoining 
county of Plymouth, and was sometimes seen in the courts of Suffolk 
and Bristol Counties. Clients came to him from a distance. They 
sought him because he was learned and honest, not brilliant or eloquent. 
In manner he was uncouth. In appearance he was remarkable. He 
wus a large man, with strongly marked features, a wrinkled brow and a 
fine head covered with gray bushy hair. With his blue spectacles, and 
clothes of the fashion of half a century ago, he presented the appear- 
ance of a gentleman of the old school. He was a lawyer of the old 
school, too. Though learned in the old common law, and in special 
pleading, his favorite study was equity, even at a time when the 
equity jurisdiction in this State was very limited, and there was very 
little occasion for equity practice. He liked old books, and even in his 
favorite study he preferred the older law. It is told of him that he was 
accustomed to say that the first three volumes of Jolnson’s Equity 
teports, containing the decisions of Chancellor Kent, constituted the 
best and most complete body of equity jurisprudence. His knowledge 
of the statutory history of Massachusetts was unrivaled, and has been 
of great public service. Strange as it may seem, he possessed the only 
complete set of the provincial laws in existence, and it was because of 
this that the printing of a new edition of these laws was made possible. 
Very appropriately, he was one of the editors of the new edition. For 
thirty years he was a member of the Massachusetts Historical Society, — 
an institution which more than any other that we have, resembles the 
French Academy with its forty immortals. Mr. Ames is said to have 
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been a great reader of theology; but he made no secret of his want of 
faith. He was a pronounced deist. He was a graduate of Brown 
University of the class of 1836. In his younger days he was several 
times a representative in the Massachusetts House. 


Boston Bar Association. — At the annual meeting of this associa- 
tion, the committee appointed to consider the possibility of increasing 
the usefulness of the association, made an extended report, reviewing 
the scope of the association, and recounting briefly the work done by 
similar associations in London, New York, Philadelphia, and elsewhere. 
The committee advised that the association extend its work and re- 
organize its form of administration. Its work heretofore has consisted 
in large part in the eating of an annual dinner. The dinner, though 
an agreeable thing in itself, and the occasion of a great outpouring of 
wit and eloquence, has come to be considered, after several years’ repe- 
tition, hardly sufficient, as the end and aim, or practical result, of a 
general organization of the lawyers of Boston. The members of the 
association have become dissatisfied with it, and those of the profession 
who have not become members of the association, have either been in- 
different towards it, or have congratulated themselves that they have no 
annual dues to pay and no annual dinners to eat. To make the asso- 
ciation useful and efficient, the committee recommend that it have he- 
sides a name, a local habitation, where its members may meet at all 
times, by twos and threes, or by hundreds; where they may hold such 
meetings as may be desired, whether for the purpose of deliberation or 
instruction, for social intercoumse or amusement. A library of its own 
is considered desirable, but whether a library be procured now or not, 
it is considered essential that the association have a convenient place 
where the members may meet familiarly, and may develop an esprit 
de corps, and obtain the advantages of representative and corporative 
work. It is proposed that the government of the association be com- 
mitted to a council of twenty-one, and that there be the following 
standing committees: first, an executive committee of five members, 
which shall include the president, treasurer and secretary, ex-officiis, 
and two other members of the council, to be selected by the president ; 
second, a committee on admissions; third, a committee on grievances ; 
fourth, a committee on the amendment of the law. Each of these 
committees is to consist of five members selected by the president from the 
members of the council. It is further recommended that meetings of 
the council be held at least bi-monthly, except during the months of 
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July and August; that a record be kept of the attendance at all the 
meetings of the council and of standing committees, which record of 
attendance shall be read at the regular meetings of the association, 
or by vote, at any special meeting. This device has been used else. 
where with excellent results. It is further suggested that the council, 
through the executive committee or otherwise, as it may direct, should 
have power to authorize and pay for such special services as should be 
undertaken, and yet which, from their nature and extent, are not such 
as could be required or expected gratuitously of any member or officer 
of the association. ‘This also has been tried elsewhere, and with excel- 
lent results. It is recommended that the committee on the amendment 
of the law provide for having submitted to it the first drafts of all laws 
relating to judicial procedure which are referred to the judiciary com- 
mittee of either house of the legislature, as soon as presented, and that 
said committee have the power of appearing before legislative commit- 
tees in behalf of the association, and (by the consent of the council) of 
delegating this power to whomsoever may be selected. Also, that this 
committee cause information to be given, through the public press or 
otherwise, that it at all times invites formulated suggestions in writing 
as to changes in the law, which suggestions may be mailed and directed 
to the secretary of the association, and indorsed, ‘‘ For the committee 
on the amendment of the law.’ If the association be reorganized and 
set at work in accordance with this plan, it will have a great field of 
usefulness before it, and may accomplish great things. The public has 
the right to expect of the bar association of a large city something 
more than the personal convenience and pleasure of membership. It 
is a duty of the bar, so to organize, that it shall elevate the profession 
and promote sound legislation. The form of organization and of work 
prepared by the committee is not an untried one; but has been sub- 
stantially followed both in England and in our own country by other 
associations, which have been successful according to the energy and 
persistency with which the work has been carried on. State associations 
of the bar are desirable, and can do something for the profession 
and the State. But city organization can obviously do much more. 
Their members can become socially intimate, and can meet for discus- 
sions, for the reading of papers and reports, or for other concerted ac- 
tion, as frequently as there may be occasion. Their committees can 
any day meet for consultations and organized work. Thus, the city bar 
associations can easily lead, and should lead, in all reforms of the law 
and of legal procedure. The members, by such work, will develop and 


ennoble their own lives. Every large city should have an efficient bar 
association. 


MA 
F 
¢ 
elt 
It 
be 
hs 
n 
hi 
0 
Ci 
b 
e 
§ 


BOOK REVIEWS. 


BOOK REVIEWS. 


MANUAL OF WILLS. A manual relating to the Preparation of Wills; with an Appendix of 
Forms. A book of Massachusetts Law. By GEORGE F. TUCKER. Boston: Published by 
George B, Reed. 1884. 

This is asmall octavo containing less than three hundred pages and bound in 
cloth. The citations of cases and statutes are given in the body of the text. 
Itis broken into numerous small paragraphs like a digest. There is no num- 
bering of sections throughout the entire work. The pages, therefore, do not 
have a pleasant appearance to a practical book-maker. It purports to be a 
manual of Massachusetts law upon the subject of wills; but the learned author 
has given a number of English citations, and has given some decisions from 
other States. The index seems to be full and thorough. The number of 
cases cited is very considerable. The type is large andclear. Altogether we 
have no doubt that practitioners in Massachusetts will find this a useful hand- 
book, and that it will not be without use to practitioners in other States, 
especially in Maine, whose jurisprudence is founded upon that of Massachu- 
setts. 


SPEAR ON EXTRADITION. The Law of Extradition, International and Inter-State. Witha 
Appendix, containing the Extradition Treaties and Laws of the United States, the Ex- 
tradition Laws of the States, Several Sections of the English Extradition Act of 1870, and 
the Opinion of Governor Cullom. By SaMUEL T. SPEAR. Second Edition. Albany: 
Weed, Parsons & Company, Printers. 1834. 


This is the only American work on the subject of extradition of fugitives 
from justice, and it is, therefore, the only work which treats distinctively of 
inter-state extradition. The first edition, if we remember rightly, consisted 
of a collection of papers which were published in the Albany Law Journal. It 
was well received by the profession and the courts. The present work has 
reached the dimensions of a law book of the full size, though not without a 
great deal of the kind of work which publishers call ‘‘ padding.’”? A great 
many cases are set out at length, one after another, though in a form very 
much abbreviated from the original reports. The extradition treaties between 
the United States and other nations are given, and so are the statutes of the 
United States and of the several States, which relate to inter-state extradition — 
by which we mean extradition as between any two States of the American 
Union. We also find in the appendix the English Extradition Act of 1870, the 
enforcement of which in England led to a diplomatic controversy between that 
country and this in the Winslow case. We think, having reference to the fact, 
that the subject is one upon which many judicial decisions are not found, the 
learned author may be pardoned for having set out the decisions which he has 
cited at more length than would be deemed proper in a general legal treatise. 
About three hundred and fifty cases are cited. We donot discover any attempt © 
on the part of the learned author to state the course of ‘udicial decisions upon 
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the subject in England and in Canada; nor do we see that he has gone at all 
into the manner in which the obligations assumed by treaty of surrendering 
fugitives from the justice of other countries is enforced by the public author- 
ities of France and other nations of continental Europe. The manner in 
which this book is constructed may be fairly criticised. The citations of cases 
and of statutes stand in the body of the text. The matter is not divided intog 
series of sections or paragraphs throughout the work, as it should be. But 
the index seems to be quite full. We do not know of any work in which the 
reader will be able to get hold of the amount and kind of matter on the subject 
of extradition, which is furnished in this work. 


THE FEDERAL REPORTER, VOL. 21. Cases argued and determined in the Circuit and Dis. 
trict Courts of the United States. August-November, 1884. ROBERT DEsTY, Editor. 
St. Paul: West Publishing Co. 1884. 

It seems useless to write a notice of a work which every lawyer of standing 
takes, and with which all well informed lawyers are acquainted. The editor is 
an experienced editor and law writer. He makes a good syllabus, and we 
think he may be regarded as a good reporter. We discover appended to the 
case of Reynolds v. Palmer,!a learned note by John D. Lawson, Esq, 
upon the subject of ‘“‘ Warranties,’ which is worth many times as much as 
the case is worth, because the case is nothing more than an oral charge toa 
jury, which ought never to have been reported, and the note is the mature work 
of a sound lawyer and competent writer. We do not, however, discover in this 
volume any other annotations, and we observe that the publishers of the Fed- 
eral Reporter, are not spending money to annotate the cases which they report, 
as they did a few years ago. Perhaps they have found that it does not pay. 
We notice in this volume one poetical quotation, or misquotation. It was per, 
petrated by Mr. Justice Sawyer in his dissenting opinion in the case of Chang, 
a Chinese laborer. Some of our readers may have heard the lines before. As 
here given, they read: 

** Palter in a double sense, 
That keeps the word of promise tothe ear, 
And breaks it to the hope.” 


NEw YORK COMMON Law REPORTS, VOL. 12. Reports of cases adjudged and determined 
in the Supreme Court of Judicature and Court for the Trial of Impeachments and Court 
of Errors, of the State of New York. With copious notes and references, tables of 
citations, etc. By EDWIN BURRITT SMITH and ERNEST HITCHCOCK, Counselors at Law. 
Book 12, Containing Wendell’s Reports, Volumes I2-16. The Lawyer’s Co-operative 
Publishing Company: Newark, Wayne County, New York. 18584. 

Our friends, ‘the Co-ops,’? seem to be proceeding more slowly with this 
work than with their United States Supreme Court Reports. Perhaps it does 
not pay as well — possibly it does not pay at all; we do not know. We only 
know that within the lids of each one of these volumes of twelve hundred to 
fourteen hundred pages, imperial octavo, double column, solid brevier, there 
is a vast treasure of case law. Law of almost every sort can here be found, 
expounded by such judges as John Savage, Jacob Sutherland, William L. Marcy, 
Samuel Nelson, Esek Cowen, Greene C. Bronson and Ruben H. Walworth. 


1 pp. 433, 439. 
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The judges of that day were good lawyers, and these decisions laid the founda- 
tion of the jurisprudence of the State of New York, and in a measure, the 
foundation of the jurisprudence of the whole country. Five volumes of the 
original reports are reprinted in one of these volumes, and each one of these 
volumes is sold for five dollars, that is to say, for one dollar per volume of the 
original reports. It is safe to say that law reports will never be published at 
a cheaper rate than this in our day. 


UNITED STATES SUPREME COURT REPORTS, BOOK 20. United States Supreme Court 
Reports, vols. 78, 79, 80, 81. Embracing all opinions in 11, 12,13, and 14 Wallace, with 
others. Cases argued and decided in the Supreme Court of the United States in the 
December terms, 1870-71. Complete edition, with Head-lines, Head-notes, Statements of 
Cases, Points and Authorities of Counsel, Foot-notes and Parallel References. By 
STEPHEN K. WILLIAMS, Counselor at Law. Book XX. The Lawyer’s Co-operative 
Publishing Company: Newark, Wayne County, New York. 1884. 


Our friends ‘‘ the Co-ops,’? — this is what we shall hereafter call them, —are 
pressing this great undertaking to completion. They are now, it will be per- 
ceived, through Fourteenth Wallace. They have reached the year 1871. There 
is no room to doubt that they will complete their undertaking. It is a 
convenient, cheap, well printed and annotated edition of the decisions of the 
Supreme Court of the United States. It is only necessary to bring its merits to 
the attention of the legal profession in order to make it appear to them that 
their interest lies in patronizing it. 


AMERICAN REPORTS, VOL. XLVIII. The American Reports: Containing all Decisions of 
General interest decided in the Courts of Last Resort of the Several States, with Notes 
and References. By IRVING BROWNE. Vol. XLVIII. Containing all Cases of General 
Authority in the following Reports: 40 Arkansas; 41 Arkansas; 42 Arkansas; 70 Georgia; 
108 Illinois; 94 Indiana; 95 Indiana; 35 Louisiana Annual, MacArthur and Mackay; 61 
Maryland; 61 Mississippi; 15 Nebraska; 38 New Jersey Equity; 96 New York; 39 Ohio 
State; 40 Ohio State; 102 Pennsylvania State ; 60 Texas; 61 Texas; 56 Vermont; 23 West 
Virginia; 59 Wisconsin. Albany: John D. Parsons, Jr., Publisher. 1885. 


Mr. Browne follows the regular reporters very closely in point of time, and 
prints in his American Reports very good selections from the cases found in 
the regular reports. Many of these cases are annotated with useful notes. 
The annotations are not as extensive or thorough as those in the American 
Decisions, but they are sufficient for practical purposes. 


AMERICAN DECISIONS, VOL, LX. THE AMERICAN DECISIONS containing the Cases of Gen- 
eral Value and Authority Decided in the Courts of the Several States from the Earliest 
Issue of the State Reports to the year 1869. Compiled and annotated by A.C. FREEMAN. 
Vol. LX. San Francisco: <A. L. Bancroft & Co. 1884. 


This book looks about like its predecessors. Nearly all the cases have notes 
tothem, Some of these notes are in the nature of short treatises on the sub- 
ject embraced in the particular case. The decisions bring us down to the 
year 1854. The difficulty which is now encountered in this work is necessarily 
the difficulty of selecting the best cases. Many of the cases which are omitted 
are just as good as those which are selected. 
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PREBLE’S PATENT CASE INDEX. SECOND EDITION, Patent Case Index: Containing Listg 
of all the Cases involving Patents for Inventions, as reported in the United States Supreme 
and Circuit Court Reports, Robb’s and Fisher’s Patent Cases, the Federal Reporter, and 
the Patent Office Gazette, up to January 1, 1884, together with a brief synopsis of the Law 
Points decided, arranged alphabetically. By W. P. PREBLE, Jr. Second edition. Boston; 
Little, Brown & Co, 1884. 


The title page explains the nature of this work. Itis a small octavo of a 
little more than seven hundred pages, one hundred and seventy-two of which 
are taken up with a table of cases. 


OTHER BOOKS RECEIVED. 


Corp ON MaRRIED WoMEN. A Treatise.on the Legal and Equitable Rights 
of Married Women. Second Edition. By William H.Cord. Philadelphia: Kay 
& Brother, 1885. 


THE Law aND MepicaL MEN. By R. Vashon Rogers, Jr., of Osgood Hall, 
Barrister at Law. Toronto, Canada, and Edinburgh, Scotland: Carswell & 
Co., Law Book Publishers. 1884. 


EXERCISES AT THE CEREMONY of Unveiling the Statue of John Marshall, Chief 
Justice of the United States, in front of the Capitol, Washington, May 10, 1884. 
Washington: Government Printing Office. 1884. 


REPORT OF THE SEVENTH ANNUAL MEETINGS of the American Bar Associa- 
tion held at Saratoga Springs, New York, August 20, 21 and 22,1884. Philadel- 
phia: Press of George S. Harris & Sons, 718-724 Arch Street. 1884. 


Missourt Reports, Vou. 79. Reports of Cases Argued and Determined in 
the Supreme Court of the State of Missouri. Thomas K. Skinker, State 
Reporter. Vol. 79. Kansas City: Ramsey, Millett & Hudson. 1884. 
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DIGEST OF RECENT CASES. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


BIMONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


[The purpose of this department of the Review 1s to advise the profession of all 


the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME. 


Alabama Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times, 
Central Law Journal. 
Chicago Legal News. 
Colorado Law Reporter. 
Criminal Law Magazine 
Daily Register. 
penver Law Journal. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of J 
Kentucky Law Rey 
Journal. 
Law Journal, 
Law Times. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Lancaster Law Review. 
Luzerne Legal Register. 
Maryland Law Record. 
North-Western Reporter. 
New Jersey Law Journal. 
Ohio Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 
Reporter. 
Supreme Court Reporter. 
Supreme Court Transcript. 
Texas Law Reporter. 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Notes of Cases. 
West Coast Reporter. 
Western Insurance Review. 
Wisconsin Legal News. 


yorter and 


ABBREVIATION. 


Luz. Le Re 
Md. L. 


Sup. Ct. Rep. 


Sup. Ct. Trans. 


Texas L. Rep. 
Texas L. Rev. 
Va. L. J. 
Wash. L. Rep. 
Week. L. B. 
W.N.C. 
C. Rep. 


West. Ins. Rev. 


Wis. Leg. N. 


ADDRESS. 
Montgomery, Ala. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
Toronto, Can. 
Toronto, Can. 
St. Louis, Mo. 
Chicago, Ill. 
Denver, Col. 
Jersey City. 
New York. 
Denver, Col. 
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AcTION.—Notice of discharge by employer to employes— Want of malice— 


Damum absque injuria. —It is not unlawful for a railroad company to discharge, nor 
to publish notice that it will discharge, its employes for trading with a certain mer- 
chant, unless thereby a contract between company and employes is broken; and even 


then no action accrues to the merchant, unless the notice is libelous, 
to the merchant against the company or another for such notice, though it may be mali- 


No action accrues 
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ACTION — Continued. 
ciously posted and operate to deter employes of the company and others from trading 
with plaintiff, and thus to destroy his business. An act not unlawful, done ina manner 
not unlawful, though from wicked and malicious motives, is not actionable. — Payne p, 
Western, etc., R. Co., Supt. Ct. Tenn., Cent. L. J., Jan. 2, 1885. 


ADMINISTRATION. —Administrator de bonis non — What are administered assets, — 
Where warrants or other orders for money have been received by an administrator, who 
has paid them away, they are administered assets; and the person to whom the money 
was paid is not liable to an administrator de bonis non.— Wilson, Adur., v. Arrick, 
Adm’r., Sup. Ct. U. S., Rep., Dec. 3, 1884. 


—— Executor of deceased partner, no right to compel continuance of business— 
Purchase of interest of deceased partner, by executor, when valid.—The exe. 
cutor of a deceased partner has a right only to compel an account and payment to him 
of his testator’s interest in the firm. He has no right to compel the continuance of the 
business, An executor of a deceased partner may, in order to avoid a forced sale of the 
stock of the firm on hand, settle with the surviving partners on such terms as in the 
exercise of good faith and a reasonable discretion he may choose to accept. The pur- 
chase of the interest of a deceased partner by his executor on his own behalf is viewed 
with much suspicion by the court, and if tainted with fraud is absolutely void. Even if 
there is no fraud an indefeasible title can not be acquired, but where the purchase is 
bona fide and for a fair price, and the parties interested know of and approve the trans. 
action, and after a full consideration of all the circumstances and deliberate examina- 
tion subsequently formally ratify the purchase, the same will be sustained. —Grim’s 

App., Sup. Ct. Pa., W. N. C., Dec. 11, 1884. 


ADVERSE POSSESSION. — See MUNICIPAL CORPORATION. 


ASSIGNMENT. — For benefit of creditors — Reservation of homestead in partnership 
property invalid.— Where in a deed of assignment of partnership property for the 
benefit of creditors there is a reservation of a certain amount to each of the members of 

the firm, as and for a homestead exemption, such reservation is fraudulent in law and 

void. — Short v. MeGruder, U. S. Cir. Ct., E. D. Va., Rep., Oct. 29, 1884. 


— See INSOLVENCY. 


ATTACHMENT. — Garnishee process — Service of writ upon officer — Property out of 
State— Goods in transit not liable to garnishment process. — Where the law 
authorizes service of garnishee process upon an oflicer of a corporation who has not the 
property sought to be reached by such process in his actual possession, but such prop- 
erty is in the possession of another employe of the corporation, the first officer is not 
bound to use extraordinary diligence in notifying the employe in charge of the property 
of the process; and if, reasonable diligence to give notice being exercised before notice 
is received by the said employe, the property is delivered to a person authorized to 
receive it, the corporation can not be held Jiable as garnishee. Garnishee process will 
not reach property out of the State although within the control of a person within the 
State. A common carrier can not be held liable through garnishee process in respect of 
goods in actual transit at the time the writ is served. — Bates v. Chicago, M. and St. P. 
Ry. Co., Sup. Ct. Wis., Rep., Oct. 29, 1884. 


— Indemnity bonds given to sheriff on several levies— When joint obligors 
liable. — The sheriff attached and took possession of a stock of goods by virtue of an 
attachment and execution then in his hands. Subsequently, and on other and different 
days other attachments and executions came to his hands upon which he entered attach- 
ments and levies of the same stock then in his possession. All the several creditors in 
whose behalf the several processes were issued, after their respective levies, gave sev- 
eral and separate bonds of indemnity to the sheriff, under which he proceeded, The 
plaintiff, as substituted assignee, brought this action against the sheriff to recover the 
value of the property seized. An order was granted substituting the obligors in the 
bonds of indemnity as defendants in the action, and to have the sheriff discharged there- 
from. Held, that as none of the sureties were limited in the extent of their liability to 
only a portion of the property seized under any particular attachment or execution, but 
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ATTACHMENT — Continued. 
included all the property, and all the sureties rendered themselves jointly liable, the 
order was properly granted. — Hays, Assignee, v. Davidson, Sup. Ct. N. Y., Daily Reg., 
Dec. 3, 1884. 


_— Fraud — Subsequent attaching creditor may intervene on account of.— A sub- 
sequent attaching creditor may intervene in a suit of a previous attaching creditor 
against the same defendant, and impeach the validity of the previous attachment on the 
ground of fraud. — Peters v. Dickey, Sup, Ct. Texas, Texas L. Rep., Nov., 1854. 


— Malice — Principal and agent — Advice of counsel does not repel inference of 
malice. — Malice in suing out a writ of attachment may be implied from want of proba- 
ble cause. As a general rule the principal is not liable in exemplary damages for the 
unauthorized malicious acts of the agent, still, if he ratifies and accepts such acts of the 
agent, he thereby becomes liable for the damages, exemplary as well as actual, result- 
ing from the act. The fact the attachment was sued out on the advice of counsel, fairly 
obtained, upon information of the facts, does not as a matter of law repel the inference 
of malice, or constitute a good protection to the party suing out the writ. — Bernheim 
v. Crum, Sup. Ct. Texas, Texas L. Rep., Nov., 1884. 


— See PRACTICE. 


ATTORNEY AT LAW. — Suspension and removal from the bar — Unprofessional con- 
duct.—An attorney at law who publicly, and without cause, charges a court with 
bribery is guilty of such a violation of his professional duties as to justify his suspension 
and removal from the bar, both by the common law and under the statutes of Wyoming 
Territory. —In re Brown, Sup. Ct. Wy., West C. Rep., Dec. 4, 1884. 


BaNKRUPTCY.— Discharge— When action may be brought by bankrupt after — 
Limitation. —Uncollected usury does not pass to the assignee in bankruptcy, and it 
may be collected by the debtor after his discharge in asuitinhisownname. A debtor, 
after his discharge, may sustain an action in his own name to recover money paid under 
a mutual mistake, the assignee having settled the bankrupt estate without attempting 
to enforce the claim, and the statute of limitations having run.so that it would be a bar 
to a second suit in behalf of the creditors. — Lafountain v. Savings Bank, Sup. Ct. Vt., 
Alb. L. J., Nov. 1, 1884. 


BANKS AND BANKING. — Banker's draft —Insolvency of drawer— Right of payee to 
payment pro rata only. — A banker’s draft, drawn and payable within the country, is 
not in legal effect a check, and where, before presentation to the bank on which it is 

-drawn, that has funds to meet its payment, the drawer fails and paymentis refused on 
that account by the drawee, and the funds paid over to the receiver of the drawer, the 
payee is not entitled to payment in full out of such funds, but must pro rate with the 
other creditors. —Grammel v. Carmer, Sup. Ct. Mich., Cent. L. J., Dec. 19, 1884; N. W. 
Rep., Dec. 6, 1884. 


— Check for collection —- When bank liable for delay in honoring same. — A bank 
received a check for collection on the 6th of March, with these instructions: ‘‘ Do not 
hold collections; return promptly if not paid.” The bank held the check until the 10th 
of March, when it was protested in consequence of instructions received the day before 
from the drawer not to pay it. During the whole time the drawer’s account was more 
than sufficient to pay the check, but the bank did not have sufficient money in hand 
with which to pay. Held, that these circumstances were evidence for the jury of the 
fact of acceptance, and that the holder of the check was entitled to recover from the 
bank the amount of the check with interest. — First Nat. Bank v. McMichael, Sup. Ct. 
Pa., Leg, Int., Nov. 7, 1884; Rep., Nov. 26, 1884. 


— When bank liable for negligence in collection of drafts.— A bank in Pittsburg 
sent to a bank in New York, for collection, eleven unaccepted drafts, dated at various 
times through a period of over three months, and payable four months after date, They 
were drawn on ‘‘ Walter M. Conger, Secretary Newark Tea Tray Co., Newark, N. J.,” 
and were sent to the New York bank as drafts on the teatray company. The New York 
bank sent them for collection to a bank in Newark, and, inits letters of transmission, 
recognized them as drafts on the company. The Newark bank took acceptances from 
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BANKS AND BANKING — Continued. 
Conger individually, on his refusal to accept as secretary, but no notice of that fact was 
given ‘to the Pittsburg bank until after the first one of the drafts had matured. At that 
time the drawers and an indorser had become insolvent, the drawers having been in 
good credit when the Pittsburg bank discounted the drafts. Held, that the New Yor, 
bank was liable to the Pittsburg bank for such damages as it had sustained by the 


negligence of the Newark bank. — Exchange Nat. Bank v. Third Nat. Bank, Sup. Ct. U, 
S., Sup. Ct. Rep., Dec. 13, 1884. 


— Obligation of bank to apply deposit of maker of a note to its payment at 
maturity — Otherwise indorser is discharged. — Where a bank is the holder of g 
note payable at the banking-house, and upon maturity the maker has a deposit in excess 
of the amount of the note, which deposit is not specially applicable to a particular pur. 
pose, the bank is bound to apply a part of said deposit to meet the note, and can not 
elect to let the note go to protest and hold the indorser, Where such a course is taken 


the indorser is discharged from liability. —- Commercial Nat. Bank v. Heminger, Sup. Ct, 
Pa., Am. L. Rec., Nov., 1884. 


BASTARDY. — When proceeding by non-resident woman may be maintained.—A 
proceeding in bastardy may be maintained in this State under chapter 3, title 1, division 
7, Revised Statutes, by an unmarried woman, the mother of a bastard child, notwith- 
standing the child was begotten and born in another State, and the mother and child 


never were residents of Ohio. —McGary v. Bevington, Sup. Ct. Com. Ohio, Ohio L, J., 
Dec, 6, 1884. 


BILLS AND NoTEs.—‘“‘ Protest waived’’ construed.—The words “ protest waived” 
include waiver of demand and notice.— Annville Nat, Bank v. Kettering, Sup. Ct. Pa, 
Ch. Leg. N., Nov. 8, 1884; Pittsb. L. J., Nov. 5, 1884. 


— Mortgage to secure note— Adding name of surety—When not invaili- 
dated. — A mortgage executed by husband and wife of her land, for the accommodation 
of a partnership of which the husband is a member, and as security for the payment of 
a negotiable promissory note made by the husband to his partner and indorsed by the 
partner for the same purpose, and to which note the partner, before negotiating it, 
adds the wife’s name as a maker without the consent or knowledge of herself or her 

7 husband, is not thereby avoided as against one who, in ignorance of the note having 
been so altered, lends money to the partnership upon the security of the note and mort- 
gage. — Mersman v. Werges, Sup. Ct. U. S., Rep., Dec. 3, 1884. 


— When subject to equities in favor of maker — Two payees. — A note indorsed by 
one only of two joint payees is subject to any equities existing in fayor of the maker, the 
same as if it had been indorsed by either. A note made to twopayees, but indorsed by 
one only, and hypothecated to secure a loan made to him individually, will not affect 
the interests of the other obligee, without proof of agency or partnership. — Haydon. 
Nicoletti, Sup. Ct. Nev., Alb. L. J., Nov. 15, 1884. 


— Effect of erasure and change of name ofpayee after delivery without maker's 

consent— Payment of such note by one of joint makers— Contribution can 
not be enforced, — The erasure of the name of the payee of a promissory note, and the 
substitution of another name after its delivery, by a party interested in the instrument, 
is a material change, and avoids the instrument as to a maker not assenting to the 
alteration. Where one of several makers of a promissory note, given for the accommo- 
dation of the payee, and so altered after its delivery, voluntarily pays tne same at 
maturity, he can not recover on it against another maker thereof, who has not con- 
sented to or ratified the alteration.— Davis v. Bauer, Sup. Ct. Com. Ohio, Ohio L. J., 
Nov. 22, 1884; Am. L. Rec., Nov. 29, 1884. 


— See PLEADING. 


Bonps (CouNnTY).— County subscription to railroad bonds — Effect of suit by tax- 

payers to test authority of county— Bona fide holders— Notice of pending 
suits — When admissible in testimony — Presumption. — Suit brought by citizens 
and tax-payers of a county to test the validity of a subscription to railroad stock made 
by the county, and the authority of the county court to bind the county to pay the bonds, 
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Bonps (COUNTY) — Continued. 
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which it was proposed to issue for the subscription, the county itself, through its proper 
ofiicers, being party in the suit, is, in effect, the same as a suit brought for such purpose 
by the county itself. Purchasers of negotiable securities are not charged with construc. 
tive notice of the pendency of a suit affecting the title or value of the securities; but in 
defense of an action brought by such a purchaser against a county to recover upon bonds 
alleged to have been issued by it, itis proper to introduce evidence going to show that 
the plaintiff or his assignor had actual notice of a suit pending, affecting such bonds, 
before their purchase by him, If the trial court has doubts about the good faith of an 
offer of testimony, it can insist upon the production of the witness, and upon some 
attempt to make the proof, before it rejects the offer; but if it does reject, and allows a 
pill of exceptions, which shows that the offer was actually made and refused, and there 
is nothing else in the record to indicate bad faith, an appellate court must assume that 
the proof could have been made, and govern itself accordingly. — Scotland Co. v. Hill, 
Sup. Ct. U. S., Sup. Ct. Rep., Dec. 8, 1884. 


— Contract— Validity of subscription to railroad stock by municipality per its 


authorized agent.— An actual manual subscription on the books of a railroad com- 
pany is not indispensably necessary to bind a municipality as a subscriber to the capital 
stock. Ifthe body, or agency, having authority to make such a subscription, passes an 
ordinance or resolution to the effect that it does thereby, in the name and on behalf of 
the municipality, subscribe a specified amount of stock, and presents a copy of that 
ordinance or resolution to the company for acceptance as a subscription, and the com- 
pany does, in fact, accept, and notifies the municipality or its proper agent to that effect, 
the contract of subscription is complete, and binds the parties according to its terms. 
A party, appointed by the county court agent to make a subscription to stock, being 
present at the meeting when the subscription was made and accepted, no other notice 
to the county court of the acceptance was necessary. — Bates Co. v. Winters, Sup. Ct. 
U. S., Sup. Ct. Rep., Dec. 13, 1884. 


CITIZENSHIP. — See CONSTITUTIONAL Law. 


ComMMON CARRIER.— Damage to race horses— Evidence as to damages. —H. ship- 


ped five horses, and other property, by a railroad, in one car, under a bill of lading, 
signed by him, which stated that the horses were to be transported “ upon the following 
terms and conditions, which are admitted and accepted by me as just and reasonable: 
First, to pay freight thereon’”’ at a rate specified, ‘on the condition that the carrier 
assumes a liability on the stock to the extent of the following agreed valuation: If 
horses or mules, not exceeding two hundred dollars each. * * * Ifachartered car, 
on the stock and contents in same, twelve hundred dollars for the car load. But no 
carrier shall be liable for the acts of the animals themselves, * * * nor for loss or 
damage arising from condition of the animals themselves, which risks, being beyond the 
control of the company, are hereby assumed by the owner, and the carrier released 
therefrom.” By the negligence of the railroad company or its servants, one of the 
horses was killed and the others were injured, and the other property was lost. Ina 
suit to recover the damages, it appeared that the horses were race horses, and the 
plaintiff offered to show damages, based on their value, amounting to over $25,000. The 
testimony was excluded, and he had a verdict for $1,200. Ona writ of error, brought by 
him, held, the evidence was not admissible, and the valuation and limitation of liability 
in the bill of lading was just and reasonable, and binding on the plaintiff; the terms of 
the limitation covered a loss through negligence. — Hart v. Pennsylvania R. Co., Sup. 
Ct. U. S., Sup. Ct. Rep., Dec. 13, 1884. 


— Railroad not liable for loss by failure to have cars ready for live stock 


unless reasonable notice is shown.—A railroad company as a common carrier is 
not liable for loss and expense occasioned by its failure to have cars in readiness to ship 
live stock on the day mentioned by the shippers, when it was not shown that the notice 
was “‘reasonable”’ within the meaning of sect. 1798, Rev. Stat. Wis., or what was the gen- 
eral custom of the company in receiving and shipping live stock.— Richardson v. 
Chicago and N. W. R. R. Co., Sup. Ct. Wis., Rep., Dec. 10, 1884. 


— Not liable for payment of antecedent charges.—It is not the duty of common 


carriers to pay antecedent charges on freight tendered to them by connecting carriers, 
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CoMMON CARRIER — Continued. 


even where it is customary to do so.— Balt. and O. R. R. Co. v. Adams Exp. Co., U.s, 
Cir. Ct. E. D. Mo., Fed. Rep., Dec. 2, 1884. 


— Connecting lines— Liability of carrier— Destruction of goods in warehouse 
by fire.— Where a carrier receives goods to be transported over a connecting line to 
their final destination, its liability as a common carrier continues until the goods are 
delivered to the other carrier, and if they are destroyed by fire while in the warehouse 
of the first carrier, it will be liable for their loss, notwithstanding a custom that the con- 
necting carrier shall inspect the books in which goods are entered as received, and take 
possession of and transport over its line goods intended to be so tranported. — Condon 
v. Marquette, H. and O. R. Co., Sup. Ct. Mich., N. W. Rep., Dec. 6, 1884. 


— Steamship company — Liability for passenger’s baggage.— A steamship com. 
pany carried a passenger and his baggage from port to port and delivered the latter on 
the wharf, where the trunks were unlocked by the owner and eXamined by the customs 
officer, At the request of the owner the company promised to keep the baggage until 
demanded, and while in the latter’s custody, the baggage, the wharf on which it 
remained and much other property were burned, Held, that the baggage remained in 
the company’s keeping under a modified liability, as that of a warehouseman. —Nat, 
Line Steamship Co. v. Smart, Sup. Ct. Pa., Pittsb. L. J., Nov. 26, 1884. 


— See ATTACHMENT; NEGLIGENCE. 


CONSTITUTIONAL Law.—Special and local legislation according to population of 
counties — When unconstitutional. — The act of June 28, 1879 (P. L. 182), authorizing 
the filing of mechanic’s liens in certain cases against leasehold interests in certain lands 
for work done in boring, drilling, or mining for the development and improvement of the 
same, which act contains a proviso that it shall not apply to counties having a population 
of over 200,000 inhabitants is unconstitutional and void. The classification of counties by 
population and the passage of laws applicable to a certain class only have within rea- 
sonable limits and for some purposes been admitted, upon the assumption that counties 
having a small population may ultimately have one much larger. In the present case, 
however, two counties in the State had at the time the law in question was passed a 
greater population than 200,000. Hence they are practically and permanently excluded 
from the operation of the act, which is special in its terms and local in its effects.— 
Davis v. Clark, Sup. Ct. Pa., W. N. C., Nov. 13, 1884. 


— Reclamation statutes—Not in conflict with fourteenth amendment.—The 
statutes of California relating to formation of reclamation districts and levying of assess- 
ments, are not in conflict with the fourteenth amendment of the constitution of the 
United States, nor with the provisions prohibiting impairment of the obligation of a con- 
tract. Whether or not the mode of assessment in a reclamation district is in accord- 
ance with proper apportionment, or equality of burden or benefit, is for the consideration 
of the legislative department, in the absence ofa palpable violation of private rights, 
Where previous assessments are insuflicient, additional levies on revised estimates are 
authorized, and by-laws adopted declaring ‘‘ that no indebtedness shall be aliowed to 
accrue in excess of the amount of assessment levied,’’ can not have the effect of pre- 


venting such additional assessments.— Reclamation Dist. v. Hagar, Sup. Ct. Cal., Pac. 
Rep., Nov. 20, 1884. 


—- Statute — Unconstitutional in part, whole act void —Liquor traffic— Scott 

law.—The act of 1883, commonly called the Scott law, amended in 1884, so far as it 
provides for a lien on real estate occupied by a tenant who is a dealer in liquors, is in 
effect a license law, within the inhibition of the eighteenth section of the schedule to 
the constitution, which provides that “no license to traflic in intoxicating liquors shall 
hereafter be granted in this State,” and is therefore void. Inasmuch as it is plainly 
unreasonable and improbable that the General Assembly would have passed the Scott 
law, with the provision giving a lien for the tax on premises occupied by tenants elim- 
inated therefrom, the whole act,so far as it provides for an assessment or tax, is 
unconstitutional and void.— State v. Sinks, Sup. Ct. Ohio, Am. L. J., Nov. 15 and 22, 
1884; Leg. Adv., Nov. 18, 1884; Ohio L. J., Nov. 1, 1884. 
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LONSTITUTIONAL Law — Continued. 

— Laws against liquor traffic— Proceeding to remove person from office. — A 
State law prohibiting the manufacture and sale of intoxicating liquers is not repugnant 
to the constitution of the United States. A State statute regulating proceedings for the 
removal of a person from a State office is not repugnant to the constitution of the 
United States, if it provides for bringing the party against whom proceedings are had 
into court, and notifying him of the case he has to meet; for giving him an opportunity 
to be heard in his defense; and for the deliberation and judgment of the court. — Foster 
v. State, Sup. Ct. U. S., Sup. Ct. Rep., Dec. 8, 1884. 


— Construction of statute— Municipal subscription to R. R. stock — Legalizing 
act. — That construction of a statute should be adopted which, without doing violence 
to the fair meaning of the words used, brings it into harmony with tlie constitution. A 
municipal subscription to the stock of a railroad company, or in aid of the construction 
of arailroad, made without authority previously conferred, may be confirmed and legal- 
ized by subsequent legislative enactment, when legislation of that character is not pro- 
hibited by the constitution, and when that which was done would have been legal had 
it been done under legislative sanction previously given. — Board of Sup’rs GrenadaCo. 
v. Brown, Sup. Ct. U. S., Sup. Ct. Rep., Dec. 13, 1884. 


— Indians — Citizenship — Naturalization.— An Indian, born a member of one of 
the Indian tribes within the United States, which still exists and is recognized as a tribe 
by the government of the United States, who has voluntarily separated himself from 
his tribe, and taken up his residence among the white citizens of a State, but who has 
not been naturalized, or taxed, or recognized as a citizen, either by the United States or 
by the State, is not a citizen of the United States within the meaning of the first section 
of the fourteenth article of amendment of the constitution. A petition alleging that 
the plaintiff is an Indian, and was born within the United States, and has severed his 
tribal relation to the Indian tribes, and fully and completely surrendered himself to 
the jurisdiction of the United States, and still so continues subject to the jurisdiction of 
the United States, and is a bona fide resident of the State of Nebraska and city of 
Omaha, does not show that he is a citizen of the United States under the fourteenth 
article of amendment of the constitution. — Elk v. Wilkins, Sup. Ct. U. 8., Rep., Dec. 10, 

1834. 


— Statute prohibiting an act to be enforced by an indictment — Not affected by 
subsequent statute authorizing qui tam action.—If a statute prohibits an act 
under a penalty to be enforced by indictment, and a subsequent statute gives a quitam 
action for a like penalty, the latter is merely cumulative of, and does not affect the 
criminal statute, or interpose any obstacle to the action by indictment. — Goldsticker 
v. Ford, Sup. Ct. Texas, Texas L. Rev., Dec. 2, 1884. 


— Wisconsin statute of 1882—Removal of property—Taxation in another 
State after, does not render first statute unconstitutional. — Sects. 1 and 2 of the 
Wisconsin statute of 1882, regulating the assessment and taxation of logs belonging to 
non-residents, is not unconstitutional as violating the principle of uniformity in pro- 
viding for an assessment in April, while logs belonging to residents are assessed in May, 
nor as unjustly discriminating against non-residents. Where a tax is lawfully leviedon 
property in one State, the constitutionality of such tax is not affected by the fact that 
such property is again subjected to taxation in another State to which the owner has 
removed. —C. C. Nelson Lumber Co. v. Town of Loraine, U. 8. Cir. Ct. W. D. Wis., Fed. 
Rep., Dec. 2, 1884. 


—Commerce—License tax on coasting vessels—Occupation tax— When 
void.—A statute imposing a license tax upon vessels in the coasting trade is a regula- 
tion of commerce, and is void. A statute imposing a tax on shipping which in effect 
imposes a burden oncommerce is void. Anoccupation tax which in operation regulates 
commerce is void. —Moran v. New Orleans, Sup. Ct. U. S., Rep., Dec. 3, 1884. 


— Assessment for sidewalks — When void. — A statute empowering the authorities 
ofa city to construct sidewalks, and make local assessments on the property fronting the 
same, “for so much of the expense thereof as they shall deem just and equitable,” is 
unconstitutional in that there is no fixed, certain and legal standard for assessment. 
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CONSTITUTIONAL Law —Continued. 5 
Such assessment should be made in view of the benefit to the abutting land; but under 
this statute they may be madein view of the defendant's ability to pay.— Barnes », 
Dyer, Sup. Ct. Vt., Alb. L. J., Nov. 15, 1884. 


— Freedom of speech can not be prohibited.— An act of the Legislature prohibiting 
active participation in politics by certain officers of the State government, is violative 
of the constitutional provision which prohibits the Legislature from passing any law 
abridging the freedom of speech; and is therefore void. — Louthan v. Commonwealth, 
Sup. Ct. App. Va., Va. L. J., Nov., 1884; Ch. Leg. N., Nov. 15, 1884. 


—— Legality of statute authorizing tenant in tailto convey in fee simple— Stat- 
ute confirming deed in fee by tenant in tail. —The Legislature has full power to 
authorize the tenant in tail to convey the property in fee simple, and such a conveyance 
will bar the issue. Where a conveyance in fee simple has been made by the tenant in 
tail, without legislative authority, the Legislature may afterwards confirm the title in 
the grantee. —Comstock wv. Gay, Sup. Ct. Err. Conn., Rep., Nov. 26, 1884. 


— Regulation ofinterstate commerce is exclusively in Congress. — Under article 
1, sect. 8, of the constitution of the United States, the power of Congress to regulate 
commerce among the States, which consists, among other things, in the transportation 
of goods from one State to another, is exclusive. The fact that Congress has not seen 
fit to prescribe any specific rules to control or regulate the transportation of goods from 
a place in one State to a place in another, does not empower the States of the Union to 
regulate such commerce, Its inaction on the subject, when considered with reference 
to its otherlegislation, is equivalent to a declaration that interstate commerce shall be 
free and untrammeled. — Hardy v. Atchison, T. & S. F. R. Co., Sup. Ct. Kan., Pac. Rep., 
Jan. 1, 1885. 


— See TAXATION. 


CONTRACTS, — Oral — Evidence — Necessary to support — Performance — Tender — 


Requisites of.—One W., claiming to be the owner of nineteen reapers by virtue of an 
oral contract with M. & M., which contract he claimed to have fulfilled on his part, sold 
said reapers to one N., who obtained possession of the same by replevin, to which the 
plaintiff was not a party. Held, that the evidence failed to show a completed contract 
between W.and M.&M,, but merely an oral agreement to enter into a written con- 
tract, and that there had been no actual delivery of the reapers to W., and he had no 
title to the same. A party who claims to have fully performed an oral agreement to 
exchange land for other property must show — First, a definite contract to that effect, 
and its terms; second, such a part performance on his part that its rescission would be 
a fraud upon him; and thirdly, the delivery of possession in pursuance of the contract. 
While a tender of property need not, as in the case of money, be kept good, yet the 
debtor must act in good faith with the creditor, and can not appropriate the property 
to his own use and claim that the debt is satisfied. — McPherson v. Wiswell, Sup. Ct. 
Neb., N. W. Rep., Dec. 6, 1884. 


—‘‘ Futures " — When lex locicontractus governs. — Contracts for speculations in 
stocks upon margins, when the broker and the customer do not contemplate or intend 
that the stock purchased or sold shall become or be treated as the stock of the cus- 
tomer, but the real transaction is a mere dealing in the differences between prices— 
that is, in the payment of future profits or losses, as the event may be, are contracts of 
wager, dependent on a chance or casualty. Such contracts, if made in New Jersey are 
unlawful, and securities given therefor are void by force of the provisions of “ the act 
to prevent gaming.” Such contracts, though made in another State, will not be 
enforced here —at least against residents and citizens of this State—because their 
enforcement would violate the plain public policy of this State on the subject of gam- 
bling and betting evinced by the statute. In this respect such contracts are excepted 
from the rule of comity which requires the enforcement by the courts of one State of 
contracts made in another, if valid by the lez loci contractus.— Flagg v. Baldwin, N. J. 
Ct. Err, and App., Alb. L. J., Nov. 8, 1884. 


— Want ofconsideration — Mere promise by insurance agent to insure will not 
support action.—A suit can not be maintained against an insurance agent, merely 


co 
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ConTRACTS — Continued. 
for undertaking to get a property insured where he was paid nothing by the intended 
insured And where the premium had not been paid. — Frauenthal c. Derr, Sup. Ct. Pa., 
Cent. L. J., Nov. 28, 1884. 


_— Parol contract for sale of land— Where damages can not be recovered for 
rescission of. — Lefore an action can be brought for damages for breach of a parol 
contract to convey land there must be an actual rescission. A paro) contract for the 
sale of land is neither illegal nor per se void, but voidable only; hence, if the vendor 
does nothing by way of repudiation he can not be visited with damage-.— Allison ve. 
Montgomery, Sup. Ct. Pa., Pittsb. L. J., Jan. 7, 1885. 


CorProRATIONS. — Where conveyance of all the assets is fraudulent and ultra 
vires— Priority of old creditors. — A transfer of all the assets of one corporation 
to another, whereby, through a mere change of name, an attempt is made to defraud 
creditors, or which would operate a fraud, will not be upheld as against creditors, and 
the transferee, if he takes with notice, takes cum onere. If,in such a case, the trans- 
feree mortgages its property to secure the payment of bonds, the lien of creditors of 
the old corporation upon the property transferred will be prior in right to that of bond- 
holders with notice. Where a railroad company was created by a special act of the 
General Assembly of Missouri, which contained minute provisions as to the rights 
of stockholders and as to their duties to each other, the public, and the State, to which 
last annual reports were to be made, and which provided that the construction of the 
road was to be begun within ten years and completed within twenty, and that a fair 
record of the whole expense of construction should be kept, and reserved to the State 
the privilege of purchasing the road after the expiration of fifty years, held, that the 
corporation had no authority to transfer all its assets to another corporation. — Blair 
v. St. Louis, H. & K. R. R. Co., U. 8S. Cir. Ct. E. D. Mo., Fed. Rep., Dec. 2, 1884. 


—— Purchaser of entire capital stock can not maintain replevin for corporate 
property.— One who, by purchase or otherwise, becomes the owner of all the capital 
stock of a private corporation, does not thereby become the legal owner of its property, 
and can not maintain replevin therefor in his own name. — Button v. Hoffman, Sup. Ct. 
Wis., Cent. L. J., Dec. 12, 1884; Alb. L. J., Jan. 3, 1885. 


— Insolvency — Rights of creditors to pro rata distribution of assets — Re- 
ceiver— When he will be appointed.—The stock of an insolvent corporation 
constitutes a trust fund for the payment of its creditors, and any creditor is entitled to 
come in by bill or petition and establish his claim and share pro rata with other cred- 
itors in the assets; and this he may do, although the bill is not filed in behalf of all 
creditors, or of such as should come in and share the expense. Where a bill has been 
filed by a judgment creditor, alleging the insolvency of a corporation, and the fraudu- 
lent disposition of its property by the members thereof to avoid payment of its debts, 
and praying for a receiver to take charge of its property and distribute its assets, and a 
demurrer is filed, pending the decision of which a motion for the appointment of a 
receiver is made, upon the hearing whereof it is not denied that there is danger that 
the assets will be misappropriated or wasted, a receiver should be appointed. — Turn- 
bull v. Prentiss Lumber Co., Sup. Ct. Mich., N. W. Rep., Dec. 6, 1884. 


— Issue of stock — Secret collateral guaranty to subscriber. — Defendants, rep- 
resenting a corporation, recited in their prospectus that its whole capital stock had been 
issued to them in payment for certain property, and that they had made an agreement 
to place nine thousand shares of the stock in the hands of a trustee who had ordered the 
sale of six thousand shares, which were offered at the minimum price of $50 per share. 
Plaintiff, who subscribed for six hundred shares, received a collateral guaranty from 
defendant that they would at a future time, in case he was dissatisfied with his pur- 
chase, take the same off his hands. In this action to recover back the moneys paid 
upon the subscription, held, that each subscriber to a portion of the six thousand shares 
had a right to require that each one of his co-subscribers should be a reliable sub- 
scriber, — that is, an absolute subscriber, not poasessing such a collateral agreement as 
that given to plaintiffs; and that the agreement in question, not having been disclosed 
to all the parties subscribing for the stock, was illegal and can not be enforced. — Meyer 
v. Blair, Sup. Ct. N. Y., Daily Reg., Nov. 11, 1884. 
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CORPORATIONS — Continued, 


— See LIBEL. 
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— Directors may make preference in their own favor.— Directors may make 

preferences between the corporation creditors,and may make preferences in their own 
favor, where they themselves are creditors of the corporation, provided they act in 
good faith and the transaction is free from fraud, Certain directors were liable as 
indorsees of notes of their corporation; while the corporation was insolvent, and pend. 
ing notice of a motion for an injunction and a receiver, the directors voted to pay the 
notes by the assignment of the collateral to the holder of the notes. Held, that such 
assignment was not void, although by so paying the debt the liability of the directors as 


indorsees was discharged. — Planters’ Bank v. Whittle, Sup. Ct. App. Va., Rep., Oct. 29, 
1884, 


CRIMINAL Law. — Right of officer to arrest without warrant.— Under the criminal 

code of 1880 an officer has full authority to arrest, without a warrant, any person found 
in the actof gambling. On an indictment charging an officer with assault and battery 
for arresting a gambler without a warrant, the questionis not whether he was guilty of 
the assault in making the arrest, but whether he was guilty of the offense for which he 
was indicted, by reason of hie having used more force than was reasonably necessary 
under the circumstances. An officer authorized to arrest without a warrant, is not 
bound before doing so to give the party arrested notice of his purpose, nor is he bound 
to give notice of the fact that he is legally qualified to make the arrest.’ — Shovlin », 
Commonwealth, Sup. Ct. Pa., Ch. Leg. N., Nov. 1, 1884. 


— Indictment — Specific averments in— Proof. — Proof of the stealing of a silver 

certificate will not sustain an indictment charging the stealing of ‘ certain promissory 
notes for the payment of money,” under an act providing for punishing the stealing of 
any “bond, bill of exchange, bank-notes, promissory notes, checks and certificates, 


granted by or under the authority of the State or the United States.” — Stewart v. State, 
Ct. App. Md., Ch. Leg. N., Nov. 1, 1884. 


— Indictmentifor theft can be had when. — Under an ordinary indictment for theft,a 
conviction may be had on proof showing that the taking, though with the owner’s cun- 
sent, was obtained by false pretext, or with intent to deprive the owner of the value of 


the property and te appropriate it to the benefit of the taker.— Morrison v, State, Ct. 
App. Texas, Texas L. Rev., Nov. 18, 1884. 


_— Requisites of complaint before magistrate —Sufficient statement of time 


of cémmission of offense— Where a criminal complaint charges the accused in 
positive terms with the commission of crime, the addition of the words, that “ the 
affiant verily believes that the defendant is guilty of the facts charged,” will not render 
the complaint invalid as not being sworn to positively. The complaint charged that 
*‘on or about the seventeenth day of February, 1884, that being the first day of the week, 
commonly called Sunday,” the defendant did sell intoxicating liquors, etc., in violation 
of law. Held, that the time of the commission of the offense was sufliciently stated, 
the date of the transaction, under sect. 14 of the liquor law, not being a material ingre- 
dient of the offense. — Brown v. State, Sup. Ct. Neb., N. W. Rep., Dec. 13, 1884. 


—— Procedure — Statutes — Repeal of — Effect of amendment — Absence of pris- 

oner— Evidence of deceased witness at former trial— How proved. —The 
repeal of a criminal law by an amendatory act which changes the repealed act only by 
reducing the punishment, when the repeal and re-enactment were intended to continue 
in force the uninterrupted operation of the old statute, will apply to crimes committed 
before the new act took effect; and the offender may be punished under the law as 
amended, The voluntary withdrawal of a prisoner from the court-room during the 
progress of his trial, and during the examination of a witness, will not entitle him toa 
new trial on account of his absence, when it is shown that upon his absence being dis- 
covered all further proceedings were suspended until his return, which was but a few 
minutes, and upon his return the witness was re-examined covering the questions asked 
during the absence of the prisoner. Where a deceased witness testified, upon a former 
trial of the same party for the same offense, being brought “face to face” with the 
accused, and cross-examined by him, it is competent upon a subsequent trial to prove 
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CrmmNaL Law — Continued. 

the testimony of such deceased witness; and such proof does not violate the provision 
of the constitution of the State which gives to the accused the right to “‘ meet the wit- 
nesses against him face to face.” Where a court reporter is sworn as a witness for the 
purpose of proving the testimony of a deceased witness, and testifies that the notes of 
the testimony of such deceased witness were accurately taken by him at the time the 
testimony was given, such notes may be used by the reporter in giving the testimony of 
the deceased witness, for the purpose of refreshing his memory, and if necessary he 
may read the testimony to the jury. — Hair v. State, Sup. Ct. Neb., N. W. Rep., Dec. 13, 
1884. 


— Manslaughter — Physician— When guilty of. — One assuming to bea physician is 
criminally liable for the death of his patient caused by gross negligence or reckless- 
nessin administering remedies. An honest intention to cure will not protect him. — 
Commonwealth v. Pierce, Sup. Jud. Ct. Mass., Rep., Dec. 10, 1884; Ch. Leg. N., Dec. 6, 
1884. 


— When indictment for false pretenses will lie.—An indictment for false pre- 
tenses will lie for falsely and fraudulently representing that certain railroad bonds are 
of a certain market value whereby a sum of money is obtained on the pledge thereof. — 
People v. Jordan, Sup. Ct. Cal., Rep., Dec. 3, 1884. 


— Requisites of affidavit for change of venue — Arrest by private person may 
be made for felony.— An aflidavit for a change of venue on the ground of the bias 
and prejudice of the people of a country should be made by one knowing the facts 
which he swears to. One made by a non-resident, who shows no means of knowledge, 
is not sufficient. If a party is unable to obtain affidavits from residents of a county he 
may state to whom he applied for the same, the reasons given by each for refusing, and 
that he was unable to procure affidavits in support of his motion because of the refusal 
of the citizens to give the same. Where a felony has been committed, and there is good 
cause to believe that a certain party committed the same, a private person may arrest 
such party until a warrant can be procured. Where the testimony showed that plaintiff 
was a herder on the plains, carried two revolvers and a knife, and made a display of 
them, and his companion carried two revolvers, held, that it was not error for the dis- 
trict attorney to speak of him to the jury as “ Billy the Kid, or Jesse James sort of a 
cowboy,” as the testimony warranted the language. —Simmerman r. State, Sup. Ct. 
Neb., N. W. Rep., Dec. 6, 1884. 


— Larceny — Evidence of similar offense not admissible — Admissibility of 
short-hand reporter's notes of testimony taken on preliminary examina- 
tion. — On a trial for larceny, evidence tending to show that the defendant had in his 
possession property taken by other thefts at the same time is inadmissible. On such 
trial the reporter’s notes in short-hand of the testimony of a witness taken on the pre- 
hminary examination of the defendant are not admissible, although the witness may 
have died before the trial, and the correctness of such notes are proved by the 
reporter. — People v. Cunningham, Sup. Ct. Cal., West C. Rep., Dec. 4, 1884. 


—Prisoner should be discharged when no trial has been had on or before 
second term. — A. was convicted of murder and sentenced. On appeal this judgment 
was reversed. The court below, without a new trial, sentenced A. for manslaughter. 
The Supreme Court reversed this judgment. In the meantime more than two terms of 
the court below had elapsed after the reversal of the original judgment, and the 
prisoner applied to be discharged under the statute requiring trial on or before the 
second term. Held, that the motion should be granted.—In re Garvey, Sup. Ct. Col., 
Am. L. Reg., Nov., 1884. 


DAMAGES. — Excessive — When in libel cases court may set aside verdict — 
Malice — When implied.—To warrant a trial court to set aside a verdict for exces- 
sive damages, the damages must be not merely more than the court would have 
awarded had it tried the case, but they must (especially in an action for defamation) 
so greatly and grossly exceed what would be adequate in the judgment of the court, 
that they can not reasonably be accounted for, except upon the theory that they were 
awarded, not in a judicial frame of mind, but under the influence of passion—of 
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DAMAGES — Continued. 


excited feeling rather than of sober judment, or of prejudice and a state of mind partial 
to the successful party, or unfair to the other. Defamatory words falsely spoken or 
written of one in his profession are actionable per se; and prejudice to the person 
defamed thereby, and malice on the part of the defamer, are implied by law. — Pratt y, 
Pioneer-Press Co., Sup. Ct. Minn., Alb. L. J., Nov. 22, 1884. 


— Civil damage act— Measure of exemplary damages under.—In an action 
brought under the civil damage act against the owner of a building leased for hote| 
purposes, and where liquors are to be sold, the measure of the recovery is limited to 
the actual damages sustained, Exemplary damages can not be recovered in the 
absence of aggravating circumstances; they are given only as a punishment of a 
wrong-doer, and not as compensation to an injured party.— Rawlins v. Vidvard, Sup, 
Ct. N. Y., Alb. L. J., Nov. 29, 1884. 


DEBTOR AND CREDITOR. — Debtor may direct appropriation of payments — Genera] 
payment.—A debtor may direct, on paying money to his creditor, the appropriation 
of it to a particular account or item of indebtedness; but if he make or indicate no 
such appropriation, the creditor may apply the money as he pleases. Where money is 
paid generally on an account without any appropriation it should be applied to the first 
items in the account. And in an action to recover a balance due on a running account 
the debtor can not be heard to dispute the validity of the items so paid. — Mackey », 
Fullerton, Sup. Ct. Col., West C. Rep., Dec. 11, 1884. 


DeED. —Construction of— Estoppel by.—The fair result of more recent cases seems 
to be that whenever the terms of a deed or of the covenants it contains show that it 
was meant to convey an absolute and indefeasible title, and not merely the interest the 
grantor had at the time, it will pass every estate and interest which may vest in him 
subsequently, whether the warranty be general or special, or though it may contain no 
warrant at all. — McGill v. Jordan, U. S. Cir. Ct. E. D. Pa., Leg. Int., Oct. 31, 1884. 


EASEMENT. — When prescription will be presumed in waters and water- 
courses. —Where an easement is granted, to be exercised within certain limits, and 
the grantor openly exercises a privilege in excess of the limit continuously and without 
interruption for twenty-one years under claim of right, the law may presume a second 
grant superadded to the first, covering the larger right. — Gehman v. Erdman, Sup. Ct. 
Pa., W. N. C., Dec. 11, 1834; Lan. L. Rev., Nov. 17, 1884. 


Equity.— Who are necessary parties to bill for — Specific performance — Defects 
in title at trustee’s sale— Conditions of sale, when they govern. —A bill of 
specific performance, filed by a purchascr at auction sale of land by a trustee, is founded 
upon a contract between complainant and the trustee; and other parties in interest, 
who are strangers to the contract, should not be made parties defendant. In such a 
case, the printed conditions of sale govern the contract; and where they do not state 
any defect in the title, or purport to convey only the trustee’s right, title and interest, 
the purchaser has a right to expect and demand a good title. It is not suflicient for the 
trustee to show the validity of the conveyance under which he claims title, but he must 
go further and make out a good title, where such a title is called for by the terms of sale, 
and the cause may stand over for the purpose of allowing the trustee to take further 


evidence as to title, and to obtain possession of the estate. — Moulton vi Chafee, U. 8. 
Cir. Ct. D. R. L., Fed. Rep., Dec. 2, 1884. 


— Pleading — Duplicity and multiplicity —Another suit pending.—<A plea of 
another suit pending in a State court for the same cause of action, and that the United 
States court has no jurisdiction, because of the citizenship of complainant, is bad, But 
one plea can be set up in equity without express leave of the court. A suit in the State 
court for a divorce and a division of the community property is for a different cause of 
action from one by the same parties in a United States court for a decree declaring an 
alleged written contract of marriage made in pursuance of sect. 75 of the Civil Code of 
California to be fraudulent and void, and asking to have it canceled, and defendant per- 
petually enjoined from claiming any right under it, and can not be pleaded in abate- 
ment of the suit in the United States court.—Sharon v. Hill, U. 8. Cir. Ct. D. Cal, 
Fed. Rep., Dec. 2, 1384. 
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Equity —Continued. 

— Equitable assignment — Maintenance — Lex rei contractu, whenit governs. — 
E.,being a member of a railway construction firm in Oregon, and defendant in a suit 
brought there by his partners to dissolve said firm and determine the rights of the par- 
ties therein, applied in California to W., a citizen of that State, for a loan of money to 
aid him in asserting his rights in said suit, which W. agreed to and did advance on E.’s ' 
promise to repay the same, with interest, and his assignment to H., in trust for W., ef 
all his interest in said firm, as a security for the repayment of said money and interest, 
in which suit there was afterwards a decree given in favor of E., and against his part- 
ners for a sum of money; and at the time of making such assignment E. also gave W. 
the option to take a portion of any railway property or bonds that he might obtain in 
such suit, in lieu of said money and interest. Held, that the assignment of E.’s interest 
in the firm embraced the decree in his favor for the sum of money which represented 
and stood for such interest, and that the trustee therein became in equity the assignee 
of said decree as soon as it came into existence, and might maintain a suit to set aside 
specific covinous assignments and conveyances by the defendant therein, made with 
intent to hinder and delay the collection of the same; the option given W. is not in- 
volved in the suit to enforce the decree, and therefore it is immaterial whether it is void 
for champerty or not; the contract for the loan and repayment of the money was made 
and to be fulfilled in California, and therefore valid, whether champertous or not, by 
the law of Oregon; and the fact that security was taken on property in Oregon for the 
performance of the contract, does not change its character in this respect. — Hickox v. 
Elliott, U. S. Cir. Ct. D. Ore., Fed. Rep., Dec. 2, 1834. 


— See HUSBAND AND WIFE. 
EsTOPPEL. — See LANDLORD AND TENANT. 


EVIDENCE. — Hearsay, when admissible as to pedigree —Church records, when 
inadmissible — Identity of name, when prima facie evidence. — Plaintiff testi- 
fied that he was named after the person who had last died seized of the premises in dis- 
pute, who was his uncle, and that his mother informed him of the fact. Declarations 
of certain deceased relatives of the plaintiff were then offered in evidence to establish 
the above relationship. Held, that the plaintiff was a competent witness to establish 
the connection between the different branches of the family, and that this being estab- 
lished, the declarations were admissible in evidence. A record of deaths and burials 
kept by the pastor of a church is admissible in evidence only to show the deaths and 
burials; where the pastor has also made entries as to the birth and parentage of the 
parties dying, these are not admissible in evidence, as it was no part of the pastor’s 
duty to make such entries. Mere identity of name is not even prima facie evidence of 
identity of person where the transactions are remote. A mortgage given one hundred 
and forty years before suit brought by a person of a certain name is therefore inad- 
missible in evidence to prove that a certain person of that name then resided in the 
same locality as the land upon which the mortgage was given, in the absence of any 
evidence to establish identity. On a question of pedigree, wills, deeds, mortgages, and 
other documents executed by parties bearing the same name as the parties to the suit 
and containing recitals as to relationship, are inadmissible in evidence, in the absence 
of proof that the parties executing them were relations of the parties to the suit. — 
Sitler v. Gehr, Sup. Ct. Pa., W. N. C., Nov. 6, 1884. 


— Parol— When admissibie— Effect of consideration in deed.— While parol 
evidence is not admissible to contradict, qualify, extend or vary written instruments, 
and the grantor in a deed and his privies are estopped by the recitals therein, these 
cules are not applicable to the consideration of a deed, or other written instrument; the 
only effect of the consideration clause in a deed is to estop the grantor from alleging 
that it was executed without consideration and to prevent a resulting trust in the 
grantor. For every other purpose it may be varied or explained by parol proof. The 
right to explain applies to all cases of consideration, whether recited or not. — North- 
ington v. Tugley, Ct. App. Texas, Texas L. Rev., Nov. 11, 1884. 


— Answer to physician’s question, when privileged communications. —The 
answer of a party injured by the negligent starting of a railroad train, made in response 


il 

0 

a 

l 

) 

t 


152 DIGEST OF RECENT CASES. 
EVIDENCE — Continued. 
to a question by a physician as to how the accident occurred, is a privileged communi. 
cation, Aphysician can not be allowed to disclose a privileged communication made 


in his presence to his partner.— Raymond v. Burlington, C., R. and N. Ry. Co., Sup. Ct, 
owa, N. W. Rep., Dec. 13, 1884. 


— When provisions of State law are obligatory on physician as witness — Life 
insurance — Answer in application — Exception to charge, when too vague. — 
The provision in the New York Civil Code that “a person duly authorized to practice 
physic or surgery shall not be allowed to disclose any information which he acquired 
in attending a patient in a professional capacity, and which was necessary to enable 
him to act in that capacity,” is obligatory upon the courts of the United States sitting 
within that State in trials at common law. To the question, in an application for insur- 
ance upon life, whether the applicant had ever had the disease of ‘affection of the 
liver,” the answer was ‘‘No.” Held, that the answer was a fair and true one within the 
meaning of the contract, if the insured had never had an affection of that organ which 
amounted to disease, — that is, of a character so well defined and marked as to materi- 
ally disturb or derange for a time its vital functions; that the question did not require 
him to state every instance of slight or accidental disorders or ailments affecting the 
liver which left no trace of injury to health, and were unattended by substantial injury, 
or inconvenience, or prolonged suffering. An exception to the modification by the 
court, in its general charge, of a@ particular proposition submitted by one of the parties, 
without stating specifically the modification to which objection is made, is too vague 
and indefinite. —Conn. Mut. Life Ins. Co. v. Union Trust Co., etc., Sup. Ct. U. S., Sup, 


Ct. Rep., Dec. 13, 1884; Wash. L. Rep., Dec. 6, 1884; Ch. Leg. N., Dec. 6, 1884; Ins. L. J., 
Jan., 1885. 


— Admissions by deceased joint payee of promissory note— When admissi- 
ble. — Under the fifth exception in section 5242 Revised Statutes of Ohio, in an action 
upon a promissory note, when the survivor of two joint payees and the administrator 
of the other are plaintiffs, an adverse party may testify to admissions made or acts 
done by either payee in presence of the survivor.— Harrison v. Neely, Sup, Ct. Com, 
Ohio, Ohio L. J., Dec. 13, 1884. 


— See Bonps (COUNTY); MALICE. 


EXECUTOR. —Carrying on business by direction of testator’s will— When ex- 
ecutor not liable for loss. — Where a will directs that the testator’s business shall 
be carried on for the benefit of his estate by his executor, and the executor sells goods 
to a firm with whom the testator had dealt in his lifetime, taking for said goods the 
note of the firm payable to him in his individual name, which note he several times 
renews, and it appears that the executor acts in good faith, he will not be responsible 
for a loss accruing through the failure of the vendee firm to pay its note.—Cline’s 
App., Sup. Ct. Pa., Rep., Oct. 29, 1884. 


— See ADMINISTRATION. 


FravuD.— Sale of land—Rights of purchaser as against conveyance which can 
not be held a constructive mortgage. — The fraud which will vitiate a sale must be 
mutual; that is, must be intended by both parties, or by one with knowledge of the 
other’s purpose, and thus acquiesced in and furthered, Upon the execution bya father 
to his son of a deed of land, the parties made an agreement stating that the grantee, 
upon an accounting, owed the grantor $8,734, to be paid to him or certain creditors to be 
named within one year; and that, in consideration of the payment of the grantee’s two 
bonds of $3,000 by the grantor, the land was to be reconveyed for alike consideration. 
In the absence of any obligation resting on the father to make the payments mentioned, 
and to claim a reconveyance (there being also no extraneous facts shown to explain the 
object in executing the papers), or any averment that the transaction was other than 
what the instruments imported, —a sale to the son, — such a transaction can not be held 

to have created a mortgage in favor of the son. The title of a purchaser from the 

latter’s creditor, acting asa qualified administrator, can not, therefore, be defeated at 
the suit of a creditor of the father. — Horbach v, Hill, Sup. Ct. U. S., Sup. Ct. Rep., Dec. 

8, 1884. 
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Fravp — Continued. 

— Sale of land by joint owner as agent — Preference to himself by latter as to 
price, when proper instructions to jury, what they should be based on. — 
A party selling a piece of land of which one-half only is his, commits no fraud on the 
other owners by taking from the purchaser for his part a price higher than what he 
requires for the rest, if, previously to the execution to him of a power to sell, procured 
without fraud, he stated bona fide to such owners his intention so to ask a higher price 
for his part, and received their consent to his doing so. It was the duty of the court to 
submit to the consideration of the jnry the testimony adduced by the defendant to sus- 
tain the defenses set up in his answer, and the charge should be based on the hypothe- 
sis that the defenses which the testimony tended to prove were proven. —Ranney v. 
Barlow, Sup. Ct. U. 8., Sup. Ct. Rep., Dec. 8, 1884. 


— See ATTACHMENT. 


GARNISHMENT.— When garnishment of fire insurance money, “loss, to whom 
payable ’’— May not prevail over unrecorded chattel mortgage.—A creditor 
proceeded to garnish insurance money claimed to be due his debtor upon the loss by 
fire of a stock of goods covered by a policy of insurance, in which the loss, if any, was 
made payable to a third party, who appeared as claimant in the proceedings, as “ his 
interest’ should appear. He claimed an interest in the goods by virtue of a chattel 
mortgage thereon, executed by the debtor. Held, that as against the creditor plaintiff 
in the garnishment proceedings, such mortgage, if valid on its face, and given in good 
faith, was sufficient to uphold the right of the claimant to the insurance money, to the 
amount actually due thereon, though the mortgage was never filed for record. — Coy- 
kendall v. Ladd, Sup. Ct. Minn., N. W. Rep., Jan. 3, 1885. 


— See ATTACHMENT. 


Girt. — Inter vivos — When direction to pay — Bank deposits will not operate as 
a gift. —A direction by a bank depositor to the bank treasurer to pay the account to 
himself during life and after his death to B., such direction being made after the deposit, 
does not operate as a gift, or declaration of trust in favor of B. — Pope v. Cushing, Sup. 


Ct. Vt., Cent. L. J., Dec. 12, 1884. 


Habeas Corpus. —Statute of limitations—Enlistment of minor, when void— 
Court-martial. — D. enlisted in the United States army in July, 1870, deserted in 1872, 
was arrested in 1880 and held to await a trial by court-martial. He was but nineteen 
years of age when he enlisted, and had a mother dependent upon him for suppert who 
never consented to his enlistment. Held, that the question whether the statute of 
limitations had run was a question for the court-martial and that the enlistment of the 
minor was void only as to the parent or guardian of the minor.—In re Davison, U. 8. 
Cir. Ct. S. D. N. Y., Rep., Nov. 26, 1884. 


— Supreme Court of Coloradono right toissue writ in vacation — When proper 
remedy for release of prisoner. — Under a constitutional provision conferring upon 
the Supreme Court power to issue writs of habeas corpus, a judge of that court has no 
power to issue such a writ during vacation, nor can the Legislature confer such power. 
The writ of habéas corpus is the proper remedy where the court below has denied the 
motion of a prisoner to be released, under a statute providing that he shall be set at 
liberty unless tried on or before the second term of the court.—In re Garvey, Sup. Ct. 
Col., Am. L. Reg., Nov., 1884. 


— Failure of party to appear according to recognizance does not warrant con- 
viction andimprisonment for contempt. — D. executed his recognizance to appear 
in the district court at a certain term and submit to a trial on a criminal charge pending 
against him in such court. He did not appear at the term of court at which he was 
recognized, but absented himself from the county where the court was held. Proceed- 
ings were taken against him for a contempt, and he was convicted and imprisoned. 
Held, that the facts stated inthe charge against him, on which he was convicted, did 
not constitute a contempt for which he could be punished by fine or imprisonment; that 
the judgment rendered was not warranted by law, and the court was without jurisdic- 
tion to render it, and the imprisonment under it is illegal, and the petitioner is entitled, 
by proceedings in habeas corpus,to be discharged from imprisonment.—In re Dill, 
Sup. Ct, Kan., Pac. Rep., Jan. 1, 1885. 
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HOMESTEAD. — See ASSIGNMENT. 


HUSBAND 
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AND Wirr.—Advancements to husband on account of wife's 
estate, when husband liable for—Suit against administrator —Subro. 
gation of latter to right to recover advancements.— Where D., the hus- 
band of 8. receives from W., the father of S., money and property as advance. 
ments for S, upon her share of the estate of W., D. holds the same for S.; and, upon the 
death of W., when the amount of her distributive share is ascertained and ready for 
payment, 5. has a right to compel D, to account for and pay to her such money and prop- 
erty, or she may demand and collect her share in full of the administrator. In such 
case, when 8. elects to sue the administrator, and compels him to pay her the distriby. 
tive share in full, including the amount of such advancements, the administrator, by 
operation of law, is subrogated to the rights and remedies of S. against D. as to such 
advancement. — Stayner v. Bower, Sup. Ct. Ohio, Am. L. J., Dec. 6, 1884. 


—-Suits against administrator for fees due wife’s counsel in an action for 

divorce, the husband dying before decree is rendered— Who may maintain 
such suit. — Where a wife institutes suit for a divorce and the husband dies before a 
decree is rendered, she can not maintain a suit against the husband's estate for the 
amount of the fees charged by her counsel in the suit. But where it appears that there 
was good ground for divorce, the counsel may themselves maintain such suit. — McOur- 
ley v. Stockbridge, Ct. App. Md., Lan. L. Rev., Dec. 29, 1884. 


INFANT. — Not liable for necessaries, when already possessed thereof. — An infant 

is not liable for necessaries purchased when he is already possessed of such a supply 
of the same description of articles as not to have been in want of more, though the 
vendor was ignorant thereof. — Barnes v. Toye, Eng. Ct. Just., Cent. L. J., Nov. 28, 1884, 


INJUNCTION. —May be granted to restrain oral slanderous statements. —B. was 

employed to manage one of L.’s branch offices for the sale of machines, and resided on 
the premises. He was dismissed by L., and on leaving gave the postmaster directions 
to forward to his private residence all letters addressed to him at L.’s branch office. 
He admitted that among the letters so forwarded to him were two which related to L.’s 
business, and that he did not hand them to L. but returned them to the senders. After 
his dismissal he went about among the customers making oral statements reflecting on 
the solvency of L., and advised some of them not to pay L. for machines which had been 
supplied through himself. L. brought an action to restrain B. from making statements 
to the customers that L. was about to stop payment or was in difficulties or insolvent, 
and from in any manner slandering L. or injuring his reputation or business, and from 
giving notice to the post-oflice to forward to B.’s residence letters addressed to him at 
L.’s office, and also asking that he might be ordered to withdraw the notice already 
given to the post-office. Held, that the injunction ought to be granted. Held, also, that 
the defendant had no right to give a notice to the post-oflice, the effect of which would 
be to hand over to him letters of which it was probable that the greater part related 
only to L.’s business; and that the case was one in which a mandatory injunction com- 
pelling the defendant to withdraw his notice could properly be made, the plaintiff being 
put under an undertaking only to open the letters at certain specified times, with lib- 
erty for the defendant to be present at the opening. — Logg v. Bean, Eng. Ct. App., Am, 
L. Reg., Nov., 1884; Cent. L. J., Jan. 2, 1885, 


— Board of Trade has right to direct distribution of reports by telegraph. — The 


Chicago Board of Trade has the right to decide to what persons besides its own mem- 
bers the telegraph reports of its dealings, collected by its own employes, shall be dis 


tributed.— Marine Grain & Stock Exch. v. West. Un. Tel. Co., U. 8. Cir. Ct. N. D. IIL, 
Fed. Rep., Dec. 2, 1884. 


— See MUNICIPAL CORPORATION; NUISANCE; TRADE-MARK. 


INSOLVENCY. — State insolvent laws— Discharge under does not affect rights 
of foreign creditor. — A discharge under a State insolvent law is no bar to an action 

by a citizen of another State who did not appear or take part in the insolvency pro- 

ceedings. — Newton v. Hagerman, U. §. Cir. Ct. D. Nev., West C. Rep., Jan. 1, 1885. 


—— Setting apart of particular fund — Where assignee is entitled to such.— H. 
bought meal in Hartford of 8., sold it to M. in New Brunswick, and in payment drew 
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INSOLVENCY — Continued. 

upon M. in favor of the Eliot Bank of Boston. M. forwarded to H. checks in payment 
for the meal, and declined to accept the drafts, which were dishonored. Immediately 
afterwards H. suspended payment, and placed in the hands of plaintiffs, for the benefit 
of whom it might concern, the amount of the checks received from M. The fund was 
claimed by 8. in Hartford, by the Eliot Bank of Boston, and by the assignee in insol- 
yency of H. Held, that there had been no assignment of the fund to the bank, and that 
the assignee was entitled to it. — Whitney v. Eliot Nat. Bank, Sup. Jud. Ct. Mass., Rep., 
Oct. 29, 1884. 


— See CORPORATIONS. 


INSURANCE (FIRE).— Premises ‘“‘ vacant or unoccupied,’* meaning of phrase.— 
Where the owner of a dwelling, who, after a tenant has vacated the premises, moves 
his furniture into and cleans up the house with an intention of making it his residence, 
but during that time does not actually occupy it at night, subsequently leaves it tem- 
porarily on business, and puts a party in possession until his return, the house can not 
be considered as “ vacant or unoccupied,” within the meaning of a clause in the policy 
providing that if the insured building shall “be or become vacant or unoccupied” the 
policy shall be void unless consent in writing is indorsed thereon, and he will be 
entitled to recover for a loss occurring during such temporary absence. —Shackelton v. 
Sun Fire Office, Sup. Ct. Mich., N. W. Rep., Dec. 6, 1534. 


— Change of title in property renders policy void. — Where one of the provisions of 
an insurance policy given to a partnership is that “‘ if the title of the property is trans- 
ferred, incumbered or changed, * * * the policy shall be void,” a dissolution of the 
partnership, and a sale by one partner to the other of his interest, is a change of title 
to the property, and will render the policy void. — Hathaway v. State Ins. Co., Sup. Ct. 
Iowa, Am. L. Rec., Nov., 1884. 


—Keeping specially hazardous goods in store — When permissible — Delay in 
proving loss— When excusable.— The policy contained conditions dividing the 
property into non-hazardous, hazardous, extra-hazardous, and specially hazardous, fire- 
crackers being denominated hazardous, Yankee notions extra hazardous, and fireworks 
specially hazardous. Above the specially hazardous list, it was stated the following 
merchandise to be covered must be specially written in the policy, under which was 
included fireworks. The policy also provided that if the property be used for storing 
or keeping any article more hazardous than called for by the original contract, except 
as provided for or agreed to in writing thereon, or if the risk shall be increased or the 
premises used for more hazardous purposes notice should be given and indorsed, or the 
policy should be void. Held, that the policy was not violated by keeping of firecrackers 
in the stock of a store insured as a fancy goods and Yankee notion store, and that evi- 
dence was admissible to show that such articles were usual in such a store; that it was 
too late after commencement of action to allege for the first time a defect in the proofs 
of loss regarding the notary. Held, that where after service of summons the company 
delayed the action by propositions to arbitrate it can not claim that suit was too late by 
reason of such delay.— Barnum v. Merchants’ Fire Ins. Co., Ct. App. N, Y., Ins. L. J., 
Jan., 1885. 


INSURANCE (LIFE). — Policy on life of husband— Wife may assign to one having 
no insurable interest, save as creditor. — The wife insured the life of her husband 
for her sole use, and for her children if she should not survive. The promise was 
to her, her executors, administators and assigns. The policy provided that “ if as- 
signed, notice must be given to this company.” The policy was subsequently assigned 
to one having no insurable interest except as creditor, the consideration being the 
payment of a sum of money and discharge of certain notes held against the husband. 
Held, that upon the discharge of the notes, the assignee ceased to have an insurable 
interest as creditor. That the contract is not one of indemnity and if made in good 
faith, is sustained by any interest existing when made. That the requirement of notice 
to the company would only affect the right of assignee to sue in hisown name. That 
the right to receive money upon the death of another is assignable in law or equity. 
That an insurable interest is necessary to support a life policy at its inception but 
ueed not necessarily continue. That in the absence of any evidence of a wagering 
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INSURANCE (LIFE) — Continued. 


contract, an insurable interest in the assignor is not necessary to support an assign. 
ment. — Mut. Life Ins. Co. of N. Y. v. Allen, Sup. Jud. Ct. Mass., Ins. L. J., Dec., 1884, 


— Effect of failure by company to notify insured that his premiums had not 
been received from party through whom he had directed payment. — A railway 
employe gave an order on the railway for the paymentof the installment premiums on 
an accident policy, the payments to be deducted from his wages. The third insta). 
ment was not paid by the railway company though it had funds in its hands. The in. 
surance company failed to notify the insured, who was accidently killed shortly after, 
Heid, that the fund had been assigned to the insurer for payment of premium and such 
payment will be presumed to have been made in the absence of notification to the in. 
sured to the contrary, and that payment had been waived by the course of the insurer 
The denial of liability on other grounds is not a waiver of policy provision limiting 
the amount of recovery to a lesser sum in case of subsequent increase of risk. — Lyonp, 
Travelers’ Ins. Co., Sup. Ct. Mich., Ins. L. J., Dec., 1884. 


— Forfeiture clause when enforceable —Application of payments — Company ig 
bound to apply to payment of past due interest. — A pulicy contained a provision 
that if the insured failed to pay the interest in cash on his premium notes the policy 
should be forfeitable, held, the forfeiture was not valid or enforceable. The policy 
agreeing that the insured should be entitled to a share of the company’s profits, held, 
the company should have itself applied his share to pay the interest, though the policy 
also provided that such share should go to pay the principal of the notes. — N. W. Mut. 
Life Ins. Co. v. Fort’s Admr., Ky. L. Rep., Nov., 1884; Ins. L. J., Jan., 1885. 


— When commission of known violation of law will avoid policy.— The answer 
averred that the insured while intoxicated did commit an assault and battery, and 
while thus engaged, was struck on the head by the husband of the assaulted party in 
her lawful defense, thus causing his death. The policy provided that it should be of no 
effect if the insured died by reason of intemperance, or in the known violation of the 
laws. Held, that the words “‘ committing an assault and battery ”’ have a settled mean- 
ing of which a court may take judicial cognizance as being a violation of the law. 
Held, that not every death while in known violation of law would render the 
policy void, the violation must be such as to increase the risk and the death a conse- 
quence which might perhaps have been reasonably expected. The law violated also 
should be one of which the violator may be expected to know.—Bloom v. Franklin 
Life Ins, Co., Sup. Ct. Ind., Ins. L. J., Jan., 1885. 


— Death of insured by suicide does not avoid policy deposited to secure 
debt — Marshaling of securities.— A policy of assurance contained a condition 
that if the assured should die by his own hand, the policy should become void and all 
moneys paid in respect thereof should be forfeited to the company. But in case the 
beneficial interest in the policy had been vested in any other person for a valuable and 
pecuniary consideration, the policy should remain valid to the extent of the interest of 
such person, subject to a specified notice in writing having been given of the transac- 
action transferring the interest. The assured deposited the policy with the plaintiffs, 
to secure a debt owing from his firm, and further advances, the deposit being accom- 
panied by a memorandum stating that the policy was deposited by way of equitable 
mortgage as collateral security. Therequired notice was given to the assurance com- 
pany, and 8, subsequently committed suicide, the plaintiffs holding at the time of his 
death other securities for the debt besides the policy. Held, that plaintiffs were en- 
titled to be paid out of the policy moneys, the amount of the debt due to them at the 
date of the death of S. and that, notwithstanding that the estate of the assured might 
thereby be benefited, the assurance company were not entitled to have the debt paid, 
either primarily or ratably, out of the other securities held by the plaintiffs. — City 
Bank v. Sovereign Life Ins. Co., Eng. Chanc. Div., Ins. L. J., Jan., 1885. 


—— See EVIDENCE. 
INSURANCE (MARINE). — Abandonment of vessel — When justified — Basis of valua- 


tion in case of loss. — The right of abandonment does not depend on the high proba- 
bility of a total loss either of the property or of the voyage, or both. The insured is to 
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INSURANCE (MARINE) — Continued. 
act, not upon certainties, but upon probabilities; and if the facts present a case of 
extreme hazard, and of probable expense exceeding half the value of the ship, the 
insured may abandon, though it should happen that she was afterwards recovered ata 
Jess expense. In ascertaining the value of the ship, and whether she is injured to the 
amount of half her value, the true basis of the valuation is the value of the ship at the 
time of the disaster; and if, after the damage is or might be repaired, the ship is not or 
would not be worth, at the place of the repairs, double the cost of the repairs, it is to be 
treated as a technical total loss. The ordinary deduction in cases of a partial loss of 
one-third new for old, from the repairs, is inapplicable to the case of a technical total 
loss by an injury exceeding one-half the value of the vessel. The expense of raising 
and towing a sunken and disabled vessel to a port of repair, no matter by whom paid, 
should be considered as part of the loss, and it is immaterial that a part of this cost has 
been contributed upon an adjustment in the nature of general average by the cargo. — 
Wallace v. Thames and Mersey Ins. Co., U. S. Cir. Ct. E. D. Mich., Fed. Rep., Dec. 2, 
1884. 


—To what extent it will estop company — Delivery of policy containing re- 
ceipt— Unauthorized act of agent— Ratification of lex loci contractu.—The 
delivery of the policy of insurance to the assured, containing a receipt for the premium, 
estops the company, fer the reason that the receipt is conclusive evidence of payment; 
to the extent, at least, that such payment is necessary to give validity to the contract. 
The company will not be permitted to say that no contract was made. When the 
unauthorized act of an agent is ratified by the principal, the ratification relates back to 
the time of the inception of the transaction, and the act is treated throughout as if it 
were originally authorized. The agents of an insurance company in Buffalo, New York, 
at the request of an agent in Canada, insured a Canadian vessel. The note given for the 
premium was dated and signed in Canada, and made payable at a Canadian bank, and 
the policy, containing the receipt for the premium note, was delivered to the assured 
in Canada. Held, that the contract was made in Canada, and that the case was governed 
by the Canadian law. —In re Ins. Co., U. S. Cir. Ct. N. D. N. Y., Fed. Rep., Dec. 2, 1884. 


JUDGMENT. —Justice of the peace— When he must render judgment.—‘“ Upon 
verdict the justice must immediately render judgment accordingly,” and it is error on 
his part to delay the rendition of judgment until the next day.— Austin v. Brok, Sup. 
Ct. Neb., N. W. Rep., Dec. 13, 1884. 


JURISDICTION. —Supreme Court— Amount in dispute— What rule governs. — The 
jurisdiction of the Supreme Court for the review of the judgments and decrees of the 
circuit courts, in so far as it is affected by the $5,000 limitation, depends on the value of 
the matter in dispute in the Supreme Court, and it is the actual matter in dispute, as 
shown by the whole record, and not the ad damnum alone which governs. — Bradstreet 
Co. v. Higgins, Sup. Ct. U. S., Sup. Ct. Rep., Dec. 13, 1884. 


LANDLORD-TENANT.—Land sold subject to judgment and executions — Such 
facts are good defenses to suit to recover possession from tenant. — A. being 
seized of certain premises sold them to B., subject to the lien of two executions already 
levied upon them. B. afterwards leased the premises to C. Subsequently the premises 
were sold at sheriff’s sale under the execution to another party. In a proceeding by 
B. against C. to recover possession of the premises for non-payment of rent: held, 
that C. was entitled to set up the above facts as a defense. — Smith rv. Crosland, Sup. Ct. 
Pa., W. N. C., Nov. 13, 1884; Leg. Int., Oct. 31, 1884. 


— Right of lessee to assign. — The lessee of agricultural lands on shares for the term 
of one year, after the crop is produced and before the same is gathered, may assign his 
lease or sell his share of the crop without the consent of the lessor, unless prohibited 
by the terms of the lease or contract, and such assignment or sale will carry to the 
assignee or purchaser any option as to the terms or division, or manner of gathering 
the crop, that the lessee would have had under the terms of the lease. — Dworak v. 
Graves, Sup. Ct. Neb., N. W. Rep., Dec. 13, 1884. 


LineL.— Action may be maintained against corporation. — An action can be main- 
tained against a corporation for libel. Where a corporation, by its superintendent, pre- 
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LIBEL — Continued. 
pares and sends a “ discharge list,” assigning a criminal act as a reason for the discharge 
of an employe, to its agents, and it reaches its destination and is read by such agents, 
this is a sufficient publication to support an action for libel. — Bacon v. Mich, Cent, R, 
Co., Sup. Ct. Mich., N. W. Rep., Dec. 6, 1884. 


—— Suit for, may be brought in any county where newspaper publication jg 
had — Ex parte legislative proceedings are not privileged — Jurisdiction, — 
The sale and distribution of copies of a newspaper containing libelous matter consti. 
tutes publication at common law, and circulation under Texas penal code. A civil action 
for damages will lie in any county where such sale or distribution occurs. The pro- 
ceedings of a legislative committee, empowered by law to collect and perpetuate eyj. 
dence of a criminative character, which are merely preliminary, and conducted ez parte 
and in seeret, are not privileged. — Belo v. Wren, Sup. Ct. Texas, Texas L. Rep., Dec., 
1834, 


LIMITATIONS (STATUTE OF). — Bankruptcy law — Provable claim — When action may 
be maintained in State court— Unreasonable delay of bankrupt. — Plaintiff 
brought this action to collect a promissory note. Defendant pleaded the statute of 
limitations. The replication averred that defendant had been adjudged a bankrupt by 
the U.S. District Court for the Northern District of Illinois; that the note sued on wasa 
claim provable in said proceedings; that defendant had never been discharged in bank. 
ruptcy, and that he had unreasonably delayed taking the necessary steps to procure 
such discharge. Held, that the replication stated facts sufficient to avoid the statute of 
limitations; that plaintiff, not having proved his claim in the bankruptcy proceedings, 
within the meaning of sect. 5105 of the Revised Statutes of the U.S. was entitled to 
bring an action thereon without first obtaining the consent of the bankruptcy court, 
after the bankrupt had unreasonably delayed his application for a discharge; and that 
the State court, in which such action was brought, had jurisdiction to determine whether 
the bankrupt had been guilty of unreasonable delay in applying for his discharge,— 
Brooks v. Bates, Sup. Ct. Col., West C. Rep., Dec. 4, 1884. 


— Disabilities can not be made cumulative —When co-existing rule is differ- 
ent.—If party claims benefit of saving for infants and feme coverts in statute of limita- 
tions, no other disability is available than the one which existed when right of action 
accrued. One can not be mounted on another, so as to present continuous obstruction; 
therefore the disability of marriage can not be tacked on to that of infancy. Quoad 
two or more disabilities co-existing in the same person when his right of action accrues, 
the rule is different, and he is not obliged to act until the last is removed. A Dill by hus- 
band and wife, in wife’s right, is husband’s bill, she being joined only for conformity. 
Coverture of wife is no excuse for delay in suing. —Blackwell’s Admr. v. Bragg, Tr., 
Sup. Ct, App. Va., Wa. L. J., Nov., 1884. 


— What is sufficient to bar. —A letter of a debtor declining to give a note as requested 
by the creditor, and adding, ‘I hope, however, in the course of a few years, to be in 
receipt of enough income to attend to your bill with others,” does not remove the stat- 
ute bar. — Krebs v. Olmstead, Sap. Jud. Ct. Mass., Rep., Nov. 26, 1884. 


MAINTENANCE. —See EQUITY. 
MALICE. — See ATTACHMENT. 


MALICIOUS PROSECUTION. — Probable cause a question of law — Damages — Meas- 
ure of.— In an action for malicious prosecution, it is a question of law for the court to 
determine from the facts, as found by the jury, whether they constitute probable cause 
or not, The successful plaintiff in an action for malicious prosecution is entitled to 
recover only so much of his expenditures, made in defense of the action held to be 
malicious, as were reasonably laid out and expended. A suit for malicious prosecution 
of a civil action may be maintained, though no process other than the summons was 
issued therein. — Eastin v. Bank of Stockton, Sup. Ct. Cal., Pac. Rep., Dec. 11, 1884. 


— Foreign corporation may be held liable for instituting criminal proceed- 
ings — Authority of agent must be proved. —A foreign corporation doing busi- 
ness in this State may be held liable for a malicious prosecution of an agent, who, it is 
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MALICIOUS PROSECUTION — Continued. 
claemed, failed to account for moneys collected by him, instituted by its general agent 
for the purpose of compelling payment. ‘It is error to adimit evidence of the acts and 
declarations of an alleged sub-agent, in an action against a principal, before his 
authority has been proven, Where a letter has been offered in evidence, a reply 
thereto, rebutting an inference that would naturally be drawn therefrom, is admis- 
sible. — Turner v. Phenix Ins, Co., Sup. Ct. Mich., N. W. Rep., Dec. 6, 1854. 


MaypamuUs. — Will not lie to review decision of State medical board — Act giving 
board right to declare who shall practice is constitutional. —The Minnesota 
statute of 1883, regulating the practice of medicine, requires, as a condition of the right 
to practice as a physician (exceptas to those who have been engaged five years in prac- 
tice in this State), a certificate of qualification from the faculty of the medical depart- 
ment of the State University. Section 9 of the act authorizes this board to refuse such 
certificate to those guilty of unprofessional or dishonorable conduct. The relator was 
refused a certificate upon the ground that, as the board determined, he was guilty of 
unprofessional and dishonorable conduct. Held, appellant had a right to be heard 
upon the investigation as to his conduct. The word “ unprofessional,” in section 9 
is used convertibly with ‘“‘ dishonorable,” having a like meaning. The actis not un- 
constitutional. The relator is not entitled toaremedy by mandamus to secure 4a re- 
view of the correctness or the reversal of the determination of the board. — State v, 
State Medical Examining Board, Sup. Ct. Minn., Am. L. Reg., Nov., 1854. 


MARRIED WOMEN. —Husband’s judgment creditor can reach wages due by wife 
toher husband. — Where a married woman having a separate estate or business, 
employs her husband to manage the same, and agrees to pay hima stated compensa- 
tion for his services, a chose in action in his favor against her is created, which on 
her failure to pay, can be reached by a judgmentcreditor of the husband, — Kingman ¢. 
Frank, Sup. Ct. N. Y., Daily Reg., Nov. 15, 1884; Cent. L. J., Dec. 12, 1884. 


— Deed by, for her separate estate must be signed by her husband. —A deed ex- 
ecuted by a married woman whose husband does not unite with her in its execution 
by signing, itis insufficient to pass her real estate. — Miller v. Ruble, Sup. Ct. Pa., Pittsb. 
L. J., Jan. 7, 1885. 


— See WILLS. 


MASTER AND SERVANT.— Premature discharge of servant — Right of action— 
Election— Authority of general agent —Averments in complaint. —A party 
employed to serve for a certain time, and subsequently discharged for no fault of hisown 
before the expiration of such time, may recover by action the balance of wages due, or 
damages for the loss he may have suffered by reason of the wrongful discharge. He 
must elect between these remedies. The authority of a general agent can not be se- 
cretly limited by his principal so as to affect a third party dealing with such agentin 
ignorance of the limitation. Inan action for breach of contract through the discharge 
of plaintiff from service by defendant before the expiration of the former's stipulated 
term, such wrongful discharge must be averred in the complaint as the breach of con- 
tract, and as the fact constituting the cause of action. —Saxonia Mining, etc., Co. v. 
Cook, Sup. Ct. Col., Pac. Rep., Dec. 11, 1884; West C.Rep., Dec. 4, 1884. 


— Mistake — Money paid through — Recovery. — A bank paid a note thinking at the 
time that the maker had deposited inthe bank the money to pay the note. Held, 
that as they were mistaken they could recover the money back. — Meredith v. Haines, 
Sup. Ct. Pa., Am. L. J., Nov. 1, 1884. 


— See NEGLIGENCE. 


MORTGAGE. — Foreclosure — Judgment by default — Liability of guarantor—Where 
one who has guarantied the payment of a note secured by mortgage allows a judgment 
by default to go against him and the maker of the note, in an action of foreclosure, he 
is bound thereby, and can not maintain a suit in chancery to set aside such judgment 
on the ground that he isa mere guarantor, and the land mortgaged has been sold for 
more than enough to satisfy the debt, or on the ground that the judgment was ren- 
dered for a sum greater than was actually due on the note. — Ebersole v. Lattimer, Sup. 
Ct. lowa, N. W. Rep., Dec. 13, 1884. 
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MORTGAGE — Continued. 

—— Foreclosure — Authority to execute instrument — Admission by defend. 
ant— Estoppel — Conditional surrender of notes. — In a suit to foreclose a mort. 
gage made by amining company, the defendant having admitted the execution of the 
mortgage by the officers of the company, the complainant has the right to rely upon the 
admission, and isnot bound to prove the fact. The board of directors of a mining com. 
pany having authorized the conversion of certain outstanding certificates of indebted. 
ness into stock of the company, conditionally upon all the holders of such certificates 
converting them, a creditor who did not offer to convert, can not legally contend that 
the conditional offer, of the other holders to convert isin effect a conversion, and sat. 
isfles their notes, leaving the property of the company unincumbered and liable to 
seizure, and applicable exclusively to the satisfaction of his claim. The conditional 
surrender of notes {secured by a mortgage does not cut off the right to foreclose the 
mortgage for their satisfaction in acase where the condition is not fulfilled. A sale of 
mortgaged premises upon a judgment recovered on a part of the notes secured by the 
mortgage, does not preclude the holder of other notes from proceeding to foreclose 
it. — Pugh v. Fairmount Gold and Silver MiningCo., Sup. Ct. U. S., Sup. Ct. Rep., Dec, 
13, 1884. 


— Conveyances to several parties of land incumbered by prior mort- 
gage— Order of sale to satisfy. — As between successive purchasers in fee, and 
for full value, of separate parcels of land, incumbered by a prior mortgage on the 
whole, a sale of the same tosatisfythe mortgage will be madein the inverse order 
of alienation. Ina contest between such purchasers as to whose lands shall be first 
sold, the dates when their respective legal titles vested, prima facie determines the or. 
der of such sales, but the holder of a junior conveyance or his grantee, may show that 
prior to the taking effect of either conveyance, he was in the actual and open possess- 
ion of the parcel of land purchased by him, under a contract of purchase, and had so 
far performed his contract as to entitle him to a specific performance, prior te the 
title acquired by the senior conveyance. In such a case, the equitable interest of the 
holder of the junior conveyance has precedence, but the equitable interest of the 
mortgager, in the land so agreed to be conveyed, at the taking effect ofthe senior 
deed, is liable to be charged before recourse can be had to the land conveyed by the 
senior deed. Where under such unexecuted prior contract of purchase, part only of 
the purchase money has been paid, and the holder of the senior deed has paid in full, the 
land covered by the junior deed is first chargeable with the mortgage incumbrance, to 
the extent of the amount due the mortgager, before resort can be had to the land coy- 
ered by the senior conveyance. Where the mortgager died insolvent and no relief is 
sought against his estate, the sole question being between the several purchasers, as to 
whose land shall be first charged, either party claiming under his conveyance from the 
deceased mortgager, is a competent witness against the other. — Sternberger v. Hanna, 
Sup. Ct. Ohio, Am. L. J., Dec. 6, 1884. 


— Railroad mortgage — Foreclosure of — Intervening prior mortgager no right 
to be paid out of funds in hands of receiver. — Ina suit in equity to foreclose a mort- 
gage from arailroad corporation of its whole railroad, franchise, land, and property, 
which have since been put in the possession of a receiver, an intervening prior mort- 
gagee of part of the lands is not entitled to have the amount of his mortgage paid out of 
the funds in the hands of the receiver, or out of the proceeds of a sale made, pursuant 
to the decree of foreclosure, subject to his mortgage. — Woodworth v. Blair, Sup. Ct. U. 
S., Sup. Ct. Rep., Nov. 19, 1884. 


MORTGAGE (CHATTEL). — Failure to record or custody by mortgager invalidates 
mortgage— Defective certificate—Sale of goods by mortgager other than 
to pay mortgage invalidates.— The failure to record a chattel mortgage, or the 
leaving of the mortgaged goods in possession of the mortgager to be sold by him for his 
own benefit in the usual course of trade, would either or both, under the statute as 
interpreted by the decisions of the courts, prove fatal to the validity of the instrument, 
The saving clause of sect. 10 of the chattel mortgage act as to the failure torecord @ 
chattel mortgage, when an adverse right to the property is acquired with actual notice 
of the existence of the mortgage, does not cure a defective acknowledgment. The 
failure to acknowledge properly such a mortgage is, therefore, fatal to its validity while 
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MorTGAGE (CHATTEL) — Continued, 

the property remains with the mortgager. The authorities recognize the right of the 
mortgager to hold the mortgaged goods for the mortgagee in good faith, and so sell 
them as his agent, appropriating the proceeds to the payment of the debt; but any 
arrangement between the parties whereby the proceeds of sales shall go to the mort- 
gager for his own beneiit, or for any purpose other than the liquidation of the debt, 
would be fraudulent, and as to creditors void. Possession taken by the mortgagee of 
goods hypothecated, the character of which possession is not such as to give notice of 
any change of ownership, will not benefit such mortgagee in a subsequent action to 
recover the goods after attachment levied on them by another creditor of the mort- 
gager. — Wilcox v. Jackson, Sup. Ct. Col., Pac. Rep., Nov. 20, 1884. 


—Conveyance with retention of possession by insolvent mortgager void. — The 
conveyance by an insolvent mortgager of substantially all of his unincumbered prop- 
erty, consisting of an ordinary stock of merchandise, with a stipulation for retention of 
possession, aud with reservation of a power of sale for the mortgager’s own benefit, is 
void on the ground of its “ inevitable tendency” to hinder and delay the creditors of 
the grantor. Statutes providing for the recording of such instruments are a substitute 
for possession of the mortgagee, and repel any implication of fraud arising from the 
mortgager’s retention of possession, at least until the day of default, not unreasonably 
prolonged. — Benedict v. Kenfro, Sup. Ct. Ala., Alb. L. J., Dec. 13, 1884. 


—Insufficient description imparts no notice— Notice. —The description of prop- 
erty in a chattel mortgage as “ forty fat hogs, four brood sows, and twenty-four pigs,” 
is indefinite, and therefore imparts no notice to an attaching creditor of the mort- 
gager. — Everett v. Brown, Sup. Ct. Iowa, Rep., Dec. 3, 1584. 


—Given to indemnify surety — When void. — Held, 1. A mortgage of chattels, given 
to indemnify the mortgagee against a liability as surety for the mortgager, is void as 
against the creditors of the mortgager, unless the mortgagee, his agent or attorney, 
shall enter on the mortgage a true statement, under oath, of his liability as surety and 
that the mortgage was taken in good faith to idemnify against any loss that may result 
therefrom. A defect in such statement can not be cured by the conditions contained in 
the mortgage unless reference is made thereto in the statement. — Blandy’s Admr. v. 
Hall, Sup. Ct. Ohio, Ohio L. J., Nov. 22, 1884; Am. L. J., Nov. 29, 1884. 


—Fraudulent one, effect of, on second mortgage with notice — Registration 
laws do not apply to party having notice.— The owner of personal property 
mortgaged it to the plaintiff with intent to defraud creditors, the mortgagee being also 
privy to the fraud. The mortgager retained possession of the property, and subsequently 
executed to the defendant, who was his creditor, a second mortgage upon the property, 
in which the existence of the prior mortgage was recited. In a contest between these 
mortgagees, Claiming under their respective mortgages: held, the junior mortgagee, by 
reason of the recital in his mortgage, is to be conclusively deemed to have had actual 
notice of the prior mortgage. As a simple creditor of the mortgager, not having by legal 
process acquired alien upon or property in the mortgaged chattels, and not seeking 
relief in aid of any legal process against the property, the defendant (junior mortgagee) 
can not attack the prior mortgage for fraud. The statute which provides that every 
such mortgage, where the possession remains in the mortgager, shall be void as against 
creditors, and as against subsequent purchasers and mortgagees in good faith, unless it 
appears to have been executed in good faith, does not apply, nor have the effect to avoid 
a mortgage, as to a subsequent mortgagee, who took his mortgage with actual notice of 
the prior incumbrance. — Tolbert v. Horton, Sup. Ct. Minn., Am. L. Rec., Nov., 1884. 


— Invalid when mortgager retains right to dispose in usual course of trade — 
Creditors may attach notwithstanding mortgage.— A chattel mortgage reserv- 
ing to the mortgager the right to dispose of the goods in the usual course of trade, pro- 
vided the stock be kept up, is void with respect to the creditors of the mortgager. 
Possession taken by the mortgagee under a chattel mortgage originally void as in fraud 
of creditors, before its validity is attacked by them, is affected with the original fraud, 
and gives the mortgagee no rights against the mortgager’s creditors, who can at once 
attach the property. — Wells v. Langbein, U. 8. Cir. Ct. N. D. Iowa, E. D., Am. L. Rec, 
Jan., 1885. 
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MUNICIPAL CORPORATION — Effect of adverse occupation of street — Injunction, — 
Adverse possession of a city alley for the statutory period gives title to the occu. 
pant, —City of Fort Smith v. McKibbin, Sup. Ct. Ark., Alb. L. J., Nov. 1, 1884. 


— Liability of, to private individuals for unsafe streets —- When liability can 
be avoided. — Where a street, as planned or ordered by the governing board of a city, 
is so manifestly dangerous that a court, upon the facts, could say, as a matter of law, 
that it was dangerous and unsafe, the city should generally be held liable for any result. 
ing injuries to individuals; but where, upon the facts, it would be so doubtful whether 
the street, as planned or ordered by the governing board of the city, was dangerous or 
unsafe or not, that different minds might entertain different opinions with respect 
thereto, the benefit of the doubt might properly be given to the city, or to the governing 
board that planned it, and the city held not liable. Where it is claimed that the city 
should be protected from liability for the reason that the condition of the street was so 
brought about in accordance with a plan previously adopted or subsequently ratified by 
the city or its governing board in the exercise of a judicial, quasi-judicial, legislative 
or discretionary power, it must be shown that the exact matter was under censidera- 
tion by the governing board, and that after due deliberation such plan was expressly 
adopted or expressly ratified. — Gould v. City of Topeka, Sup. Ct. Kan., Alb. L. J., Noy. 
1, Iss4. 


— Streets and highways — Obstructions — Contributory negligence by pedes- 
trians. — Where there is a dangerous obstruction upon a street, of which a party is 
informed, it is his duty to adopt a safe route, even if it is a short distance further and 
not so pleasant as the obstructed route, and not to attempt to cross the obstruction; if 
he does attempt to cross the obstruction, and is injured in consequence, he will be held 
guilty of such contributory negligence as will defeat recovery against the city. — Flem- 
ing v. City of Lockhaven, Sup. Ct. Pa., W. N. C., Nov. 13, 1884. 


— Party authorized to make excavation in street must protect same. —A per- 
son traveling on a public street, if he exercises ordinary care, has a right to be abso- 
lutely safe against all accidents arising from obstructions or imperfections in the street, 
And if a person is authorized to make an excavation in the street, he is bound at his 
peril to protect the same and leave the street in as safe a condition as it would be if the 
excavation had not been made. The city can not exempt itself from liability resulting 
from the unsafe condition of the streets, and has no authority to authorize another to 
make them unsafe. In an action of negligence, where the plaintiff can prove his case 
without disclosing any negligence on his part, contributory negligence is a matter of 
defense, the burden of proving it being on the defendant. —City of Lincoln v. Walker, 
Sup. Ct. Neb., Alb. L. J., Nov. 22, 1884; Wash. L. Rep., Dec. 13, 1884. 


— Liability for seizure of land for pest-house. —A city which is authorized to pur- 
chase land outside of its limits for the erection of pest-houses is liable in trespass for 
the act of its agents in seizing in a time of danger, without warrant of law, land of a 
citizen, for the use of a pest camp which is supported by the City Council, with knowl- 
edge of such seizure. — Dooley v. Kansas City, Sup. Ct. Mo., Cent. L. J., Dec. 19, 1884. 


— Liability for act of Board of Health. —A board of health took possession of plain- 
tiff’s house and subjected it to hosptial regulations until a patient therein recovered 
from the small-pox. In an action against the town to recover damages therefor, held, 
that the board acted without authority, and that defendant was not liable, — Spring ». 
Inhabitants of Hyde Park, Sup. Jud. Ct. Mass., Alb. L. J., Nov. 29, 1884. 


NATURALIZATION, — See CONSTITUTIONAL LAw. 


NEGLIGENCE, — Object on roadway frightening horse — Liability of party placing 
obstruction there. — Plaintiff, on Sunday, was driving along the public road; his horse 
became frightened at a barrel and truck lying along the side of the road, which had been 
used by defendants for whitewashing their fence: the horse reared, plunged a few 
steps forward, fell to the ground and instantly died. In falling he upset the carriage, 
which fell upon the plaintiff and caused the injuries for which he brought this suit, 
Held, that unless there was something of an unusual or extraordinary character in the 
structure and appearance of the whitewashing apparatus, which would naturally tend 
to frighten horses of ordinary gentleness and training, it was not negligence to use it, 
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NEGLIGENCE — Continued, 
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and its reasonable use for no longer time than was fairly required along the highway in 
whitewashing defendant’s fences, would not subject the defendant to liability, even 
though some horses might take fright at seeing it. — Piolett v. Simmons, Sup. Ct. Pa., 
Leg. Int., Nov. 14, 1584; Rep., Dec. 3, 1884; Pittsb. L. J., Dec. 10, 1884. 


— Passenger placing elbow out of car window — Guilty of negligence. — Where 


a traveler puts his elbow or an arm out of a car window, voluntarily, without any quali- 
fying circumstances impelling him to it, it must be regarded as negligence in se, and 
when that is the state of the evidence it is the duty of the court to declare the act neg- 
ligence in law. — People’s Pass, Ry. Co. v. Lauderbach, Sup. Ct. Pa., Leg. Int., Oct. 17, 
1884. 


— Negligence of railroad in placing fire-arms on train, question for jury — Con- 


ductor and baggageman on such train fellow-servants. — Plaintiff in error, in 
anticipation of an attack upon its trains by robbers, provided breech-loading shot guns 
and ammunition for their defense. The guns were placed by the superintendent in 
charge of the train baggage-master, with instructions to keep the guns unloaded and 
wrapped up ina blanket, except when passing over that portion of the road where an 
attack was apprehended. Upon reaching a certain station on the road, the guns were 
to be unpacked and charged, ready for use; and after passing the same on the return of 
the train, the cartridges were to be withdrawn, and the guns again wrapped up, and, 
upon reaching the headquarters of the company, the package was to be delivered to the 
station baggage-master, to be kept over night, and upon the return of the train, he was 
to replace the package. The plaintiff, a conductor on the train, who had entire com- 
mand thereof, and knew of the foregoing regulations, was injured by the accidental 
discharge of one of the guns when the same were being replaced on the train by the 
station baggage-master. Held, that, whether the company was guilty of negligence in 
not providing gunracks, or other suitable means for transporting the guns, was a ques- 
tion for the jury; that the plaintiff, as conductor of the train, was charged with the duty 
of seeing that the instructions of the superintendent were observed ; and that the injury 
resulted from the negligence of a fellow-servant, for which the company was not lia- 
ble.—Col. Cent, R. R. Co. v. Martin, Sup. Ct. Col., West C. Rep., Dec. 11, 1884; Pac. 
Rep., Dec. 11, 1884. 


—Duty of railroad to maintain safe cars and competent inspectors —In- 


spector and brakeman fellow-servants. — A railroad company is under obligation 
to its employes engaged in the management of its trains, to exercise reasonable care 
and diligence in furnishing and maintaining safe and fit cars for trains on its road. 
Within the scope of this duty it is bound to use reasonable care in the employment of 
careful and competent inspectors of cars and the means of repairing defects in those to 
be used in its trains. A railroad company is not liable to the suit of one of its servants, 
for injuries caused by the negligence of a fellow-servant engaged in the same employ- 
ment. Inspectors of cars in the yards of the company and brakemen on its trains are to 
be regarded as fellow-servants engaged in a common service. —Columbus & Xenia 
Railroad Company vr. Webb; Railroad Co. v. Fitzpatrick, Sup. Ct. Ohio, Am. L. J., Dec. 
6, 1884; Ohio L. J., Nov. 22, 1884. 


— Collision between carriers of passengers — Injured person may recover from 


either — Release of one party prevents recovery from other. — When a pas- 
senger on a carrier vehicle is injured by a collision resulting from the mutual negligence 
of those in charge of it and another vehicle, the party injured may recover from the 
proprietors of either or of both. Where both are sued, the plaintiff may ordinarily 
dismiss as to either, and, if it turn out that one was not guilty of negligence, he may, on 
sufficient evidence, take a verdict against the other. A passenger by one carrier, in an 
action against a different carrier to recover for an injury occasioned by a collision 
between such carriers, must prove negligence on the part of the defendant. Asagainst 
such latter carrier there is no presumption of negligence arising from the fact of the 
injury. The defendant is entitled to an instruction in conformity with this rule; and a 
zeneral instruction to the effect that the plaintiff must make out his case by a prepon- 
derance of evidence equivalent thereto. Such passenger, if he receives compensation 
from one carrier, in consideration of which he discharges and releases it from all lia- 
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NEGLIGENCE —Continued. 
bility on account of the injury, is estopped from denying the liability of such carrier, 
and he can not afterwards maintain an action against the other carrier for the same 
injury. — Tompkins v. Clay St. Hill R. R. Co., Sup. Ct. Cal., West C. Rep., Dec, 4, 1884, 


— See RAILROADS ; TELEGRAPH COMPANIES, 


NEGOTIABLE INSTRUMENTS. — Notice of dishonor to assignee of bankrupt indorser 
is sufficient. — Where the indorser ofa bill makes an assignment for the benefit of 
creditors, notice of dishonor given to the assignee only is suflicient. — Callahan v. Bank 
of Ky., Cent. L. J., Nov. 28, 1884. 


—- Possession of bank-check — Effect of as evidence. — Tlie possession by A. H. ofa 
bank-check, payable to the order of P. 5.5. was not evidence to P. 8,5. that said check had 
been drawn by the drawer and delivered to said A. H. to enable him, A. F1., to obtain 
money orcredit thereon; nor is such possession evidence to go to the jury of such fact, 
There being no evidence properly before the jury that the bank-check in question had 
been delivered to A. H. to enable him to obtain money or credit thereon, an instruction 
which in effect told the jury that they might so find, held, to be erroneous. In an action 
between the payee and drawee of a bank-check, payment of which has been refused by 
the bank, where the drawer sets up as a defense the want of consideration for the draw. 
ing and delivery of such check, it is no answer to such defense that the plaintiff received 
the same without notice, etc.— Camp v. Sturdevant, Sup. Ct. Neb., N. W. Rep., Dee. 18, 
1ss4. 

—— See BANKS AND BANKING; BONDS (COUNTY). 


NUISANCE. —Injunction. — An injunction will be granted to enjoin a nuisance which 
shocks the sense of decency; such as standing jacks or stallions in view of a private 
dwelling. — Farrell r. Cook, Sup. Ct. Neb., Rep., Dec. 3, 1884. 


—- Obstructing sidewalk by show cases, etc.— Defendants, who occupied a store 


adjoining that of plaintiff, B., placed a show case, sign and fence, extending from their 
store out upon the sidewalk in such manner and to such a height as to obstruct the light 
and obscure the view of B.’s show window and of his store. Held, that a nuisance is 
thereby created injuriously affecting the business of B., who has a cause of action for 
an injunction restraining such nuisance. The executors of B.’s lessor were properly 
joined with him as parties plaintiff, and, at any rate, tneir being joined formed no legal 
impediment to B.’s right to redress. — Hillock v. Scheyer, Sup. Ct. N. Y., Leg. Adv., Nov, 
4, 1884. 


— Street railroad — License when not a justification — Remedy of evil does not 
reduce damages accrued before suit brought.—The defendant corporation 
operated a street railroad along astreetin that portion of San Francisco usually devoted 
to dwelling purposes, and, for the purpose of using steam as a motive power in propell- 
ing its cars by means of a cable, constructed a building on a lot adjoining the plaintiff's 
premises, for use in connection with its street railroad, asa car and engine house, 
Such use produced a loud and continuous noise; caused the plaintiff’s house to be con- 
stantly shaken and jarred; cracked the plastering in his rooms, and covered his prem- 
ises and furniture with soot. Held, that such acts of the defendant constituted a 
nuisance for which it was liable, although the municipality of San Francisco had 
granted it a franchise to operate its road, and all its structures and machinery were 
necessary to that end, and were properly constructed. In an action torecover damages 
for injuries caused by such nuisance, the fact that the defendant has, since the com- 
mencement of the action, remedied the evil complained of, does not interfere with 
plaintiff’s right to recover for injuries sustained before the commencement of the 
action, —Tuebner v. Cal. Street R. R. Co., Sup. Ct, Cal., West C. Rep., Dec, 4, 1884. 


PARTNERSHIP. — Power of one partner to assign. — A paper made and executed by one 
of several partners upon his own motion, and without the concurrence of the others, in 
effect assigning the property of the partnership to a preferred creditor, creates no title 
in itself, and no lien in favor of such creditor, independent of a chattel mortgage pre- 
viously made, to which its language refers. — Wilcox r. Jackson, Sup. Ct. Col., Pac. Rep., 
Nov, 20, 1884. 
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PARTNERSHIP — Continued. 

_—— Power of partner to dissolve — Future liability. — Sufficiency of notice of dis- 
solution. — Every partner has an indefeasible rigut to dissolve the partnership, even 
when the partners have covenanted, that the partnership shall last for a fixed period, 
as to all future contracts, by publishing his own volition to that effect; and after such 
publication the other members of the firm have no capacity to bind him by any contract, 
although they may have a right to damages as against him for his breach of the agree- 
ment. All that can be required in any case is that such notice of dissolution be given 
as is likely to make the fact generally known locally; and when that is done, the party 
giving the notice has performed his duty, and any one contemplating for the first time 
to open dealings with the partnership must at his peril ascertain the facts. — Solomon 
v. Hollander, Sup. Ct. Mich., N. W. Rep., Dec. 6, 1884. 


— Partner suing for profits —Settlement.— Where one partner in an action at law 
seeks to recover of the other money due him as his portion of the profits, it is essential 
that in the complaint a settlement between the partners be alleged. — Bean v. Gregg, 
Sup. Ct. Col., Rep., Nov. 26, 1854. 


— Transferable shares— Death of partner — Liability of his executor for debts — 
When contribution may be had.— Partnerships with transferable shares, as in cor- 
porations, are not illegal in Massachusetts. Under a provision in partnership articles 
that the death of any member shall not dissolve the partnership, or entitle his represent- 
atives to any account or settlement of the partnership, but that they shall succeed to 
the right of the deceased, the executor of a deceased partner is liable to contribute to 
the others who have paid debts incurred since the decease, and before such executor 
has done any act towards taking the deceased’s place in the firm. A bill for contribu- 
tion, however, can not be maintained by the other partners, merely upon payment of a 
single debt due from the firm, but only upon a general adjustment of the partnership 
concerns. — Phillips v. Blatchford, Sup. Jud. Ct. Mass., Rep., Nov. 26, 1884. 


— Provision that partnership should not be dissolved by death, withdrawal, 
failure or pleasure of members, valid— Also that real estate be regarded as 
personal property.— Articles of copartnership contained an express provision that 
the firm should not be dissolved by the death, withdrawal, failure or pleasure of any of 
its members, nor in any way but by the consent of all the members thereof. A method 
of continuing the partnership after the death of a member is also provided. Held, that 
such stipulations are perfectly valid and binding; that a stipulation that all the real 
estate belonging to the firm shall be personal property is also valid. — Leaf’s App., Sup. 
Ct. Pa., Leg. Adv., Jan. 6, 1885. 


— Partner has right to sell but not to pledge. — A. and B. having purchased a lot of 
whisky on joint account, A. pledged the warehouse receipts to secure his own debt; 
Heid, the individual creditor, though innocent, took no title as r. B. and the partnership 
creditors. One partner has unlimited right ¢o self the partnership assets, but not to 
pledgethem. The rule is otherwise where the partnership is a dormant one. —Coch- 
ran v. Anderson Co. Nat. Bank, Ct. App. Ky., Am. L. Rec., Jan., 15885. 


PATENTS. —Infringement — While the claim ofa patent should receive a reasonable in- 
terpretation, so as to make it cover what it was intended originally to embrace, its 
scope can not be extended by attributing to the language a signification not contem- 
plated when the claim was drawn. — Ladd v. Mooney, U. 8. Cir. Ct. E. D. Pa., Leg. Int., 
Noy. 14, 1884. 


— Fraud in obtaining patent — Right tocancel. — Held, that the name of the United 
States will not be used to cancel a patent when it is apparent thatthe name of the gov- 
ernment is only colorably used, and that the suit is really prosecuted by private per- 
sons. Thatthe better practice is to leave the attack upon such patents as have been 
obtained by false suggestions where they have heretofore been left as defenses to the 
validity of the patents. — U.S. v. Frazer, U. 8. Dis. Ct. N. D. Ill, Ch. Leg. N., Nov. 8 
1834. 


— Grant of territorial rights — Sale outside territory unwarranted.—A sale 
of patented articles in the ordiaary course of trade outside the territorial limits to 
which the right of sale is restricted by the patentee’s grant, is unwarranted. — 
Hatch v. Adams, U. 8. Cir. Ct. Pa., Ch. Leg. N., Nov. 8, 1884. 
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PATENTs — Continued. 


—— Supplemental bill after decree of dismissal must show newly-discovereg 

evidence and diligence. —After a degree has been rendered dismissing plaintiff's 
bill, a petition for leave to file a supplemental bill, in the nature ofa bill of review, on 
the ground of the discovery of new matter of consequence, must show that the peti. 
tioner could not, with reasonable diligence, have obtained, prior to the former hear. 
ing, the testimony which he seeks to introduce, and that such matter is material. — 
Spill v. Celluloid Mfg. Co., U. 8. Cir. Ct. 8S. D. N. Y., Fed. Rep., Dec. 2, 1884. 


— Process —Mechanism — Reissue. — Where a patent is reissued eleven years after 

the issue of the original patent, which contained no claim whatever for a process with 
claims enlarged so as to embrace a claim forthe process, as well as for the mechanicy| 
means by which the process is carried out, such reissue is void. A process is a very 
different thing from the mechanism by which it is carried out, and is a different and 


distinct patentable invention. — Souvier v. Oakland Gas Co., U. 8. Cir. Ct. D. Cal., Fed, 
Rep., Dec. 2, 18s4. 


— License — Receiver — Liability of receiver for unlawfully taking possession 

of property. — A license to construct and use a patented invention is personal to the 
licensee and the receiver of a firm to which such a license has been granted will not 
succeed to the firm’s right. Where ademand against a receiver does not involve the 
administration of the trust committed to him, but arises fromhis having taken unlaw- 
ful possession of property not included in the trust, a suit will lie against him person. 
ally as for a trespass, even though he took possession of such property under an order 
of court. —Curran v. Craig, U. 8. Cir. Ct. E. D. Mo., Fed. Rep., Dec. 2, 1884. 


— Patents —Pleadings—Same parties.— A Dill for the infringement of several 

patents upon machines can not be maintained except where the machines covered by 
the patents have been used conjointly. Where a corporation is sued for the infringe. 
ment of a patent, and officers of the company are made parties, the fact that they are 


such officers should be averred. — Shickle v. South St. Louis Foundry Co., U.S. Cir. Ct. 
E. D. Mo., Fed. Rep., Dec. 2, 1884. 


PLEADING. — Defense to promissory note — What necessary to plead. — The mere 

denial that the promissory note sued on was duly indorsed by defendant and came for 
value and in the usual course of business into plaintiff’s possession, and the averment 
that defendant never received value or consideration, for the note, are insuflicient to 
prevent judgment against the defendant. If the defendant knows personally or by 
information that said note was obtained by plaintiff without value and out of the course 
of business, and that it does not legally belong to the plaintiff, he must set forth the 
facts upon which he bases his conclusion so that the court may judge if the conclusion 


be justified by the facts stated. — Kennedy v. Speer, Sup. Ct. Pa., Pittsb. L. J., Dee. 27, 
Iss4. 


— A Denial of knowledge or information is sufficient — Denial of corporate 

existence is a plea in bar — Estoppel, how it must be raised. — A defendant is 
not bound to inform himself concerning the truth of an allegation, of which he never 
had any knowledge, before answering the same; and adenial of any knowledge or 
information thereof is a sufficient denial, and will not be stricken out as a sham, unless 
itplainly appears that the same is false. In an action by a corporation on a contract, a 
denial ofits Corporate existence goes not only to the disability of plaintiff but to the 
cause of action also, and is, therefore, a plea or defense in bar of the action, and will 
be so considered unless expressly pleaded in abatement. A party who contracts witha 
corporation, as such, is thereby estopped, in an action on such contract, to deny its cor- 
porate existence, or power to make such contract; but in case such want of existence 
or power is pleaded as a defense to such action, the corporation must claim the benefit 
of the estoppel on the record, or the same will be considered waived. When the matter 
constituting the estoppel — the compact — does not appear in the previous pleadings, It 
must be set up by replication; but where the same does so appear, the estoppel must be 


raised by demurrer. — Oregonian Ry. Co. v. Oregon Ry. and Nay. Co., U. 8. Cir. Ct. D. 
Ore., West C. Rep., Dec. 11, 1854. 


—— Suit by assignee — Denial of assignment in answer — Material issue — Veri- 


fication. —In an action by the professed assignee of a judgment against the judgment 
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PLEADING — Continued. 

debtor, since the right of the plaintiff depends upon the averment of the complaint that 
the judgment has been assigned to him, and since proof of that fact is essential to the 
success of the action, a denial in the answer of the truth of such an averment necessa- 
rily presents a materialissue. In the exercise of his right to controvert and put in issue 
every material averment of the complaint, the defendant must make specific denials ; 
but these may be made upon information and belief, when the facts are not presump- 
tively within the defendant’s knowledge. — Hughes v. Brewer, Sup. Ct. Col., Pac. Rep., | 
Dec. 11, 1884; West C. Rep., Dec. 4, 1834. 


practice. — Attachment — Defective affidavit may be amended in U.S. Court— 
Rev. Stats., sects. 914, 915, 938, 939. -—- Where a writ of attachment has been 
issued in a suit instituted in the Circuit Court of the United States on a defective afti- 
davit, the court may, when right and justice require it, allow such affidavit to be 
amended, although, under the statutes of the State in which the Circuit Court is held, 
the State court would have no power te allow such an amendment.—Erstine rv. 
Rothschild, U. 8. Cir Ct. E. D. Mich., Fed. Rep., Dec. 2. 1884. 


—Receivers acting under order of State court should be sued there before 
resorting to Federal courts — Comity of courts. — Where receiver has acted under 
an order of a state court in taking possession of property, an application should be 
made to such court to correct its order before resorting to an action of trespass on the 
case in a Federal court. If that course is not followed, the Federal court will suspend 
proceedings before it until the application to the State court is made, in order to avoid 
a conflict of jurisdiction. —Curran v. Craig, U. 8. Cir. Ct. E. D. Mo., Fed. Rep., Dec. 2, 
1834. 


— Non-resident corporation — Service on agent — How question of agency can 
be raised — Defendant was a non-resident corporation. The marshal served the sum- 
mons on one Brittan, asthe agent ofdefendant. Held, that the question of the agency of 
Brittan could only be raised by a plea in abatement, unless the grounds of a motion to 
quash appeared on the face of the record,— Rubel v. Beaver Falls Cutlery Co., U. S. 
Cir. Ct. N. D. Ill., Ch Leg. N., Nov. 29, 1884. 


— When second appeal is allowable from action of inferior court. — When a man- 
date of the Supreme Court ( U.S.) made after hearing and deciding anappeal in equity, 
directed such further proceedings to be had in the court below as would be consistent with 
right and justice, and that court thereafter made a decree which prejudiced the sub- 
stantial rights of a party tothe suit, in respect of matters not concluded by the mandate or 
by the original decree, its action touching such matters is subject to review, upon & 
second appeal. — Mackall v, Richards, Sup. Ct. U. S., Wash. L. Rep., Dec. 13, 1834. 


DIvORCE. — Divorce — Statutory service —Must bestrictly pursued.—In suits for 
divorce, prosecuted by one whose s/atus the State has a right through its courts to deter- 
mine, service on a non-resident defendant may be made otherwise than by actual ser- 
vice upon such person within the State, and the court thus acquire jurisdiction to declare 
the status of acitizen. Such mode of procedure must be strictly pursued in order to give 
the court jurisdiction to render a judgment in personam. — Stephens v. Stephens, Sup. 
Ct. Texas, Texas L. Rep., Dec., 1884 


PRESCRIPTION. — See EASEMENT. 


PRINCIPAL-AGENT. — Agent — Personal liability for contract in his own name. — 
Where, in executing a written instrument, an agent in terms imposes an obligation on 
himself without attempting to bind his principal, he, by such act, incurs a persona! 
liability, though he describe himself as agent.— Murphy v. Helmrich, Sup. Ct. Cal.’ 
Pac. Rep., Nov. 20, 1884. 


RalLRoapDs. — Party with local ticket entitled to ride on through train, when — 
Ejectment of passenger — When proper Damages-—-Measure of.— When a 
party purchases a ticket between local stations on a railway running a through and a 
local train between such stations, and gets on a through train, being informed by the 
person selling him the ticket, who was acting for the agent of the company, that 
such train would stop at his destination, and the conductor recognized such ticket, 
such party is entitled to travel thereon. If tbe train did not, in fact, stop at the sta- 
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RAILROADS — Continued. 


168 DIGEST OF RECENT CASES. 


tion to which the party was destined, and the party was notified at or before reaching 
a regular station of this fact, and requested to get off and wait for the next train 
which would stop at his destination, and fails to get off, the company has a right to 
eject him from the train, But this must be done in a proper manner, Where the 
party fails to get off, aud the conductor slows up the train and directs the party to 
jump off, and he does so and is injured, and there is evidence tending to show that he 
would have been ejected had he not jumped off, such party can recover damages for 


injuries received in making the jump. —International & G. N. Ry. v. Hassell, Sup. Ct, 
Texas, Texas L. Rev., Nov. 18, 1884. 


— Contracts for transportation — Liability — Rules concerning transportation 

can not operate as to parties not having knowledge thereof.— When a 
carrier offers to carry the goods of a shipper for a certain price per car load, and the 
shipper accepts such offer and ships the goods thereunder, the carrier is bound thereby, 
and can not be heard to say he will not abide by its terms; and if a greater sum is 
retained by the carrier, upon sale of the goods, it will be required to respond to the 
shipper for such excess. Ifin an action upon a contract, fair and legal upon its face itis 
claimed by the defendant that the contract is void as being illegal and against public pol- 
icy, such illegality must be pleaded, or it will be disregarded by the court in which such 
action is pending. A rule or custom adopted by a railroad company concerning its con- 
tracts with its patrons for the transportation of grain, Can not operate upon those of its 
patrons who have no knowledge of the existence of such rule, and such persons will not 
be legally bound thereby.— Atchison & N. R. Co. v. Miller, Sup. Ct. Neb., N. W. Rep, 
Dec. 13, 1834. 


— Rate of freight charges — Reasonableness— Question for jury — Payment 

of illegal rates of freight not voluntary payment. — Whether the rate of freight 
fare fixed by a railroad company, under sect. 12 of the act of February 11, 1848 (S. &C. 
271), for distances less than thirty miles, be reasonable or not, is a question of fact to 
be determined by the circumstances of each case. A shipper has a right to have his 
goods transported at legal rates over the usual line of a common carrier of such goods; 
and if, to procure the services of such Carricr, the shipper is compelled to pay illegal 
rates established by the carrier, the payment is not such a voluntary payment as will 
preclude recovering back the illegal charge; nor will it preclude such recovery if the 
payments, by arrangement of parties, are made at the end of each month. — Peters rv, 
Marietta & Cin. R. R. Co., Sup. Ct. Ohio, Ohio L. J., Dec. 6, 1884. 


-— Ejectment of passenger who has mislaid ticket improper.—If a passenger 

upon a railroad train mislays his ticket, and acting in good faith fails to find it, until after 
the conductor rings the bell for the purpose of stopping the train and ejecting him; in an 
action against the carrier to recover damages for an unlawful ejection under such cir- 
cumstances, held, that the omission to find and surrender the ticket or pay his fare 
before the bell rang is not equivalent to a refusal todo so. Held further, that the pas- 
senger is entitled to a reasonable opportunity to find his ticket if he can, and in default 
to pay his fare, and it is a question of fact for the jury to determine whether or not such 
reasonable opportunity was allowed. —Mayes v. N, Y. Cent. R. R.Co., Sup. Ct. N. Y,, 
Alb. L. J., Dec., 18, 1884; Leg. N., Can., Dec. 20, 1884. 


— When railroad not liable for damages by escaping sparks — Evidence as to 

custom, when admissible. — B. sued the railroad for damages to his fences and crops 
caused by sparks escaping from passing trains; held, where a railroad provides itself 
with the screens for its locomotives required by statute to prevent sparks from escaping 
it is not liable in private actions or to indictment for such damages. In the absence of 
direct evidence as to the condition of the particular locomotive, evidence was admissi- 
ble of the general custom of the road to run its locomotives with the screens thrown 


back so that the escape of sparks is not prevented.— Kentucky Cent. R. R. Co. v. Bar- 
row, Ct. App. Ky., Ky. L. Rep., Nov., i884. 


— Negligence — Car door falling— What must be shown in action on account 

of. — An injury was suffered by reason of a car door falling upon a person, Held, mere 
proof of the accident and its circumstances does not raise a presumption of negligence, 
but plaintiff must show that the defect causing the accident was known to defendant, 
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RAILROADS — Continued. 
or had existed for such a length of time that knowledge would be presumed. — Cars vr. 
AChing Chicago, R. I. and P. R. R. Co., Sup. Ct. lowa, Rep., Nov. 26, 1884, 
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— When company liable to subordinate employes for negligence of conductor. — 
Held, that a conductor, having the entire control and management of a railway train, 
occupies a very different position from the brakemen, the porters, and other subordi- 

arty to nates employed. He is, in fact, and should be treated as, the personal representative of 

that he the corporation for whose negligence it is responsible to subordinate servants. Where 
pee Re an engineer was injured by a collision caused by the negligence of the conductor, held, 

ap. Ct, that the railroad company was liable. — Chicago, M. & St. P. R. R. Co. v. Ross, Sup. Ct. U. 

S., Ch. Leg. N., Jan. 3, 1885; Alb. L. J., Jan. 3, 1885. 

tation 

‘hen 

nd the REAL ESTATE.— Hay scales built upon land are real property. — Hay scales built 

ereby, upon land by the owner are real estate, and pass with the soil under them, not to the 
sum is executor, but to the heirs, as a well dug and stoned by the testator would have passed 

lo the to them; and a bill of sale from the heirs of five-sixths of the scales, not under seal, did 

Ce itis not convey any interest in the scales or give a right to any portion of the income derived 

ic pol- from them. — Dudley v. Foote, Sup. Ct. N. H., Cent. L. J., Nov. 28, 1884. 

bh such 

8 Con- 

of its REMOVAL OF CAUSES. -- Contested question of law must exist, to support. — Where 

ill not a case has been removed to the Circuit Court under the act of Congress of 1575, on the 

+ Rep, ground that the suit arose under the constitution or laws of the United States, it will be 

remanded to the State court, unless it affirmatively appears from the facts alleged in 
the record, that some contested question of law will arise upon the constitution or laws 
ment of the United States. — McFadden v. Robinson, U.S. Cir. Ct. D. Cal., Ch. Leg. N., Nov. 


m4 8, 1884; Fed. Rep., Dee. 2, 1884. 


act to — Suit to foreclose mortgage where there are several joint debtors, some non- 
ve his resident, is not removable. —The foreclosure of a mortgage against several mort- 
oods; gagers, some of whom reside outside of the State, the mortgage debt being a unit, and 
llegal allthe mortgagers, resident and non-resident, being similarly bound, is not such a suit 
8 will as may be removed to a Federal court under act of March 3, 1875.— Ayres v. Wiswall, 
if the Sup. Ct. U. S., Sup. Ct. Rep., Dec. 8, 1884. 

ers v, 


— See COMMON CARRIER; CORPORATIONS; MORTGAGE; NEGLIGENCE. 


RECEIVER. — See CORPORATIONS ; PRACTICE. 


— Claim of property taken under executiom from State court, being a stat- 

utory proceeding, is not removable. — In 1577, F., L. & Co. recovered a money judg- 
nger ment against B., in Bowie County, Texas. Some years afterwards an execution issued 
after upon that judgment and was levied upon a stock of goods in Texarkana. Under the 
in au statute law of Texas, D. filed her oath and claim bond, and took the property levied 
1 cir- upon as her own. F., L. & Co. then filed their petition for removal of the proceeding 
tare by D. into the United States Circuit Court, they being non-residents, and the same was 
pas- granted. When the cause came on to be heard in the United States court, D. moved to 
fault remand the cause. Held, that this proceeding was not such a “‘suit” as could be 
such removed into the Federal court unless the original suit had remained undetermined 
aa and was also removed with it.— Flash v. Dillon, U. S. Cir. Ct. E. D. Texas, Fed. Rep., 
Dec. 2, 1884, 


s to —— By party, where co-defendant or co-plaintiff is not entitled to removal — 
rops Practice in Supreme Court as to remanded cases. — A., after recovering a judg- 
tself ment against B., a corporation, had an execution returned nulla bona, and then took 
ping proceedings under the Missouri law to subject the stockholders to personal liability 
e of and in those proceedings obtained an order against C., and had an execution issued 
issi- against him, under which the sheriff levied upon and sold certain shares of stock 
own standing in C.’s name on the books of a corporation called D. A. purchased some of 
Bar- the stock and received certificates of sale from the sheriff, and finding the stock una- 
vailable because D. would not recognize him as a stockholder, he instituted suit in the 
State court to compel D. to acknowledge him as the owner of the stock, to have it reg- 
istered in his name on the company’s books, and to permit him to receive dividends, 
and he made C. a party on the ground that the stock stood in his name on D.’s books, 


ant, 
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REMOVAL OF CAUSES —Continued. 
C, filed an answer claiming that he had sold said stock and delivered the certificates 
therefor to the purchaser prior to the time said judgment was rendered against him 
und had no interest in the stock at the time of said sheriffs sale and has none now 
D. and A. are citizens of Missouri, C. of New York, and, the case having been removed 
to this court, A. moved to remand it; held, that, under the rule as above stated, the Case 
must be remanded. Semble, that remanded cases, if taken up, are advanced and heard 
out of their order in the Supreme Court, on motion. — Wilson v. St. Louis and §, F, Ry 
Co,, U.S. Cir. Ct. E. D. Mo., Fed. Rep., Dec, 2, 1884; Am. L. Reg., Nov., 1884. ; 


— If removal found improper on appeal, court will not consider the merits— 
Citizenship — Costs — Rule as to.— When a suit, which has been removed froma 
State to a Federal court, is brought to the Supreme Court by appeal or writ of error, and 
it does not appear on the face of the record that the citizenship of the parties was such 
as to give the Circuit Court jurisdiction upon the removal, the judgment or decree of the 
Circuit Court will be reversed without inquiry into the merits, and the cause sent back 
with instructions to remand it to the State court, from which it was improperly removed, 
The fact that one only of several defendants is a citizen of a State other than that of 
the plaintiff, the controversy not being a separable one, is no ground for removal of a 
cause to a Federal court. An improper removal of a cause having been made by con- 
sent of the parties, and without the attention of either of the courts being called to the 
jurisdictional facts, the parties should share the costs in the Supreme Court. — Hancock 
v. Holbrook, Sup. Ct. U. S., Sup. Ct. Rep., Dee. 15, 1884. 


— Suit to foreclose mortgage between citizens of different States removable 
through payee of note and mortgagee is citizen of same State as defendant.— 
Under the act of March 3, 1875, ch. 137, the Circuit Court has jurisdiction of a suit be- 
tween citizens of different States to foreclose a mortgage made to secure the payment 
of a negotiable promissory note of which the plaintiff is indorsee, although the payee 
and mortgagee is a citizen of the same State with the defendant. — Mersman v. Werges, 
Sup. Ct. U. S., Rep., Dec. 3, 1854. 


RIPARIAN RiGHTs.—No exclusive right of wharfage passes by public grant— 
Injunction to restrain construction of public work should not be granted 
under. — Exclusive riparian rights do not attach, as a matter of course, to a grant of 
lands under water. Whether they do so or not, depends upon the express terms of the 
grant, or upon the intent of the parties as shown by prior use, by the object of the grant, 
or by other circumstances from which the intent may be inferred. In the absence of an 
express grant of the right of wharfage, and of any manifest intent to convey it, no ex- 
clusive right of wharfage passes as incident to a grant by the State of land under water, 
below high water mark, in a harbor or navigable stream. An injunction to restrain the 
prosecution of a work, like a new ferry, of great public convenience and utility, should 
not be granted at the instance of a private party alleging threatened damage, except 
his right and his injury be clear.— Turner v. People’s Ferry Co., U. S. Cir. Ct. S. D.N, 
Y., Alb. L. J., Dec, 13, 1884. 


— Diversion of water-course — Parties in different States. — The diversion of the 
waters of a natural stream in one State, and preventing the same from coming to plain- 
tiff’s mill in another State, is a tort for which an action may be maintained in the former. 
In such an action, so far as the water is returned, there is no wrong to plaintiff; but if 
there were, the return would go in mitigation of damages. — Maurelli Co, v. Worcester, 
Sup. Jud. Ct. Mass., Cent. L. J., Dec. 12, 1884. 


SALES. — Implied warranty. — In sales of personal property, in the absence of express 
warranty, where the buyer has an opportunity to inspect the commodity, and the seller 
is guilty of no fraud, and is not the manufacturer of the article he sells, the maxim of 
caveat emptor applies. — Lindley v. Hunt, U.S. Cir. Ct. E. D. Mo., Fed. Rep., Dec. 2, 
1884, 


— Warranty — Model.— Where a chattel is made or supplied to the order of the pur- 
chaser an implied warranty that it is fit for the purpose is intended, But where the 
design or model is defined and understood between the parties, and the work corre- 
sponds to such model, no warranty is implied. — Cosgrove v. Burnett, Sup. Ct. Min., 
Rep., Dec. 3, 1884. 
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— Continued, 

_— Liability of vendor on warranty.—A manufacturer of stee] having in obedience to 
several orders from a customer furnished the latter with steel of a certain quality, if 
upon receipt of a subsequent order from the same customer for the same article he sup- 
plies an inferior quality, he is liable upon his undertaking that the steel was of the 
quality ordered, and such liability is not lessened by the fact that the customer did not 
avail himself of his opportunity to test the steel before using it. If there is a warranty 
of kind and quality, the purchaser has a right to assume the warranty to be true and 
therefore he may sell with like warranty, and defend suits for the breach, and recover 
of the vendor. — Bagley v. Cleveland Rolling Mill Co., U.S. Cir. Ct. N. D.N, Y., Int. 

tey., Dec. 20, 1884. 


—Sample— Warranty of quality —Severable contract — Right to Rescind con- 
tract. — D. offered to sell W. & Co. ten car loads of barley like a sample sent him, for 
seventy cents per bushel. W. telegraphed and wrote D. that they would take ten car 
loads like the sample named, and D. answered that he would “ turn out the ten cars as 
fast as possible.” One car load was delivered, and D. drew for the price thereof; but 
as it did not come up tothe sample in quality, W. & Co. refused to pay the draft, but 
retained the barley, and informed D. that they had given him credit for the value of 
the barley, which was five cents less than the agreed price, and would retain the amount 
until the other nine car loads were delivered; but that D. might draw on them against 
future shipments. D. insisted upon payment for the load delivered, and refused to 
‘send more barley until payment was made, but offered to deliver the balance if pay- 
ment was made. No more barley was delivered, and D. sued for the price of the one 
car load. Held, (1) that there was an express warranty that the barley to be delivered 
should be equal to the sample, for the breach of which W. & Co. were entitled to dam- 
ages; and (2) that the contract was severable, and the failure to pay for the car load 
delivered was not a rescission thereof, and did not entitle D. to rescind it, and that W. 
& Co. were entitled to damages for D.’s failure to deliver the remaining car loads. — 
Myer v. Wheeler, Sup. Ct. Iowa, N. W. Rep., Dec. 27, 1884. 


SLANDER. — See INJUNCTION. 


STOPPAGE IN TRANSITU.— Sale by vendee to third party stops right. — The right of 
stoppage in transitu may be asserted by the vendor of goods at any time before their de- 
livery to the vendee by the carrier. Butif the goods are by the vendee sold to a third 
party in good faith for value, and they are by the carrier delivered to the vendee, who 
delivers them to his vendee, the lien of the consignor is lost, and he can not retake the 
goods in the possession of such vendee of his vendee.—U. 8. Wind Engine, etc., Co. 
v. Oliver, Sup. Ct. Neb., N. W. Rep., Dec. 13, 1884. 


SUBROGATION, — See HUSBAND AND WIFE. 


TAXATION. —Interstate commerce — Logs piled to await transit taxable. — Logs 
cuton lands owned by a Minnesota corporation in Wisconsin and hauled down toa 
river, and piled on the ice to await the opening of the river, to be floated down into Min- 
nesota, to be there manufactured into lumber, can not be considered as in transit from 
one State to another in a commercial sense, and may be assessed and taxed in Wiscon- 
sin. —C. N. Nelson Lumber Co. v. Town of Loraine, U. 8. Cir. Ct. W. D. Wis., Fed. Rep., 
Dec, 2, 1884. 


— Charter exemption of capital stock of railroad — Exempts individual inter- 
ests of stockholders. — The perpetual exemption of the capital stock of a railroad cor - 
poration from taxation, by the provisions of its charter, covers the individual interest 
therein of the stockholders ; and a subsequent law imposing a tax on the shares owned by 
them impairs the obligation of the contract between them and the State, and is uncon - 
stitutional and void. The legislature of the State may distinguish between the interest 
of a corporate body in its capital or capital stock and that of the individual shareholder 
as separate subjects of taxation; so that one may be taxed and the other exempt, or 
both governed by the same rule of taxation or exemption, at its discretion. — State of 
Tennessee v. Whitworth, U. S. Cir. Ct. M. D. Tenn., Fed. Rep., Dec. 2, 1884. 


— Rolling stock of railroad, used in State other than that of the corporation is 
not taxable. — Rolling stock belonging to a corporation of one State and used upon 
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TAXATION — Continued. 
roads leased to it in another State is personal property, and not taxable under genera} 
statutes of the latter State imposing taxes on railroad property. — B. and O. R. R. Co. », 
Allen, U. 8. Cir. Ct. W. D. Va., Am. L. Reg., Nov., 1884, 


—— Method of taxation must becertain and fixed.— Every tax law must fix with cer. 
tainty the thing to be taxed, the rate and amount of the tax, or the means for ascertain. 
ing the latter without resort to an action at law. The Texas tax law of 1879 having been 
held unconstitutional in so far as it sought to tax interstate and governmental telegraph 
messages, is held invalid as to messages within the State, because it does not providea 

method for ascertaining the amount of the tax. — West. Un. Tel. Co. v. State, Sup. Ct, 

Texas, Texas L. Rep., Dec., 1884. 


—— Constitutional law — Interstate commerce — Sleeping cars used in, not sub- 
ect to taxation. — The interstate transportation of passengers is beyond the reach of 
a State legislature, and, therefore, the Legislature of Tennessee has no power to impose 
upon the Pullman Southern Car Company a privilege tax of $75 per annum for running 
or using sleeping cars in the transportation of interstate passengers, notwithstanding 
such cars may enter or cross the territory ofthat State. Such cars have no taxable situs 
within the State.— Pullman South. Car Co. rv. Nolan, U.S. Cir. Ct. M. D, Tenn., Fed, 
Rep., Dec. 30, 1884. 


— See CONSTITUTIONAL Law. 


TAX DEED. — Land taxed to unknown owners — Issuance of tax deed not depend- 
ent on notice of expiration of time for redemption — Presumption as to regu- 
larity of proceedings. — When land sold for taxes is unoccupied, and is taxed as 
unknown, the authority of the treasurer to execute a tax deed is not dependent on the 
service of notice of expiration of time for redemption. As a tax deed is by statute 
made presumptive evidence of the regularity of all proceedings anterior to its execu- 
tion, on which it is based, when there is no evidence on the question, the presumption is 
that the facts were such as thatthe service of notice of the expiration of time for 
redemption was not essential. Where a party is in actual possession, he is entitled, 
under sect. 894 of the Iowa code, to personal service.—Garmoe v. Sturgeon, Sup. Ct. 

Iowa, N. W. Rep., Dec. 13, 1884. 


TELEGRAPH COMPANIES. — Limitation of liability — Presumption of negligence. — 
A stipulation purporting to exempt a telegraph corporation from all liability for mis- 
takes or delays in the transmission or delivery, or for non-delivery, of any unrepeated 
message, Whether happening by negligence of its servants or otherwise, beyond the 
amount received for sending the same, is void for want of consideration to support it. 
It is not competent for telegraph companies to stipulate against or limit their liability 
for mistakes happening in consequence of their own fault; such as want of proper skill 
or ordinary care on the part of their operators, or the use of defective instruments. 
They are exempt only for errors arising from cause beyond their control; and whether 
such error was caused by negligence or was beyond their control, is a question for the 
jury, the presumption being that it occurred through negligence, — Hart v. West. Un. 
Tel. Co., Sup. Ct. Cal., Alb. L. J., Nov. 22, 1884; Rep., Nov. 26, 1884; Am. L. Rec., Jan., 
1885. 


TRADE-MARK. — Use of surname — Parties of same name — Deception and fraud— 
Injunction. — While a party can not be enjoined from honestly using his own name in 
advertising his goods and putting them on the market, where another person, bearing 
the same surname, has previously used the name in connection with his goods in such 
manner and for such length of time as to make it a guaranty that the goods bearing the 
name emanate from him, he will be protected against the use of that name, even by a 
person bearing the same name, in such form as to constitute a false representation of 
the origin of the goods, and thereby inducing purchasers to believe that they are pur- 
chasing the goods of such other person. — Landreth v. Landreth, U.S. Cir. Ct. E. D. 

Wis., Fed. Rep., Dec. 2, 1884. 


TRUSTS — See GIFT; WILLS. 
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TRUSTEE. — Personal responsibility for contracts —- Reimbursement — Effect of 
transfer by, to successors. — A trustee who makes a contract for the benefit of the 
trust estate, even though the contract is within the scope of his authority, and he dis- 
cribes himself as trustee, renders himself individually liable in an action at law, and 
must resort to the fund for reimbursement. Where a trustee transferred the e-tate 
to his successors upon receiving from them, as trustees, a written agreement to apply 
to the payment of his claims against the fund any surplus moneys that should come 
into their hands: held, that the relation established between the contracting parties 
was not that of trustee and cestui que trust, but that the contractors became personally 
liable in an action at law for failure to perform their engagement. — Taylor cr. Mayo, 
Sup. Ct. U. Am. L. Ree., Nov., 1884. 


VENDOR-VENDEE. —— See STOPPAGE IN TRANSITU. 


WARRANTY — Defect of title — Rescission. —A. sold land to B., representing that he had 
a good title which he, at the time, believed, and made a deed with general warranty. 
He afterwards sued on the notes for the purchase price, and B. in undisturbed pos-es- 
sion of the premises set up a defect in the title and asked a rescission, held, rescission 
refused. In the absence of fraud, non-residence or insolvency of vendor, vendee ‘to 
whom a deed has been made) must look to the warranty for any defect in the title. — 
English v. Thomasson, Ct. App. Ky., Ky. L. Rep., Nov., 1ss4. 


— See SALES. 


WILLs. — Construction —Absolute devise with limitation over. —A will giving the tes- 
tator’s widow all his estate “tu sell and dispose of as she may see fit for her own comfort 
and convenience,” and giving her power to dispose of it in fee simple * if her nece-si- 
ties require it,’”? and giving what remains at her death to his two children, makes 4 valid 
limitation over to the children, the widow taking only a life estate, with power to sell, 
“for her comfort.” — John v. Bradbury, Sup. Ct, Ind., Cent. L. J., Nov. 7, ISs4. 


— Trust fund — When interest attachable by creditor. —W. by will gave a sum of 
money to trustees *‘ on this special trust, that they shall pay to my daughter the income 
thereof for her own sole and separate use, taking therefor her own receipt.””. The will 
further provided that the testator’s property remaining in the hands of his wife should 
be divided equally, at her death, among his children, the daughter’s share to be held in 
trust like the aforesaid sum, “it being my will that my daughter shall have also the 
income for life of an equal share of my remaining estate after my wife’s decease.” The 
will further provided that “all the property in trust for my daughter may be disposed of 
by her at her decease, by will or otherwise.” Held, tliat both the principal and the 
income could be reached by creditors of the daughter by a bill in equity under Pub. 
Stats., ch. 151, sect. 1, cl. 11. — Forbes ¢. Lothrop, Sup. Jud. Ct. Mass., Rep., Dec. 3, Iss4. 


— Posthumous child — Legacy — Share. — Under Pub. Stat., ch. 127, sect. 22, a posthu- 
mous child is entitled to his proportionate sbare of his father’s estate, if no other provis- 
ion is made for him in the father’s will than a legacy to all his children surviving him, at 
his wife’s death, nine being expressly named, but no mention being made of such posthu 


mous child, Such share of the posthumous child must, under Pul), Stat., eh. 127, seet. 27, 
come entirely out of the ‘rest and residue ” bequest in the father’s will, and not out of 
any specific legacies to other parties. — Bowen r. Hoxie, Sup. Jud. Ct. Mass., Rep., Dee. 
3, 1884. 

— Construction of— The word “ heirs and ‘‘ next of kin.**— Testator devised his 
property, real and personal, in trust to pay the net income to his three daughters, and to 
hold the principal in one-third parts in trust for the purposes declared by the last will of 
his daughters respectively, and in default of wills, for the use of cliid or children of the 
daughters; in default of such will and child and children or issue of such, then the 
principal to go to the heirs and next of kin of the daughters so dying, a~ provided ly the 
intestate laws of Pennsylvania. Held, that the word “ heirs” and “ next of kin” should 
be taken in their technical sense and applied to the real estate and personal estate 
respectively, and that therefore a husband of one of the daughters, being neither her 
heir nor next of kin, could not take under the will. —Ilvin'’s App., Sup. Ct. Pa., Lan. L. 
Rev., Dee. 8, 1884. 
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WILLS — Continued. 


~—— Construction of— Power in trustees to lease or grant, bargain, or sell, — 
Trustees, under a power in the testatrix’s will to lease “ for any term of years,” or “tg 
grant, bargain, and sell” the real estate, at such times and on such terms and at such 
prices as they might deem most for the benefit of her estate, united with the other co-tep. 
ants of an unopened coal property in a lease of all the coal at a fixed price per ton, and q 
covenant for a fixed annual minimum production, The will contained a trust for the tes. 
tatrix’s daughter for her minority, and then for her life, of “ the entire yearly interest ang 
net income” of the residuary estate, “and the yearly interest and net income of any and 
all accumulations thereof, for her sole and separate use,” with remainder to her 
children, Held, that the rents went to the daughter during her life. The authority 
vested by the will in the trustees placed the rights of the cestui que trust upon the same 
footing as if the power had been exercised by the testatrix in her lifetime. — McClintock 
v. Dana, Sup. Ct. Pa., Luz. Leg. Reg., Nov. 7, 1884. 


—— Construction of— When the word heirs does not include widow. — Testatrix 
devised certain real estate to her brother in trust, to permit her husband to occupy or rent 
the same, and to receive, take, hold, and enjoy the rents, issues, profits, and incomes 
thereof to his own use absolutely during life, and after his decease one-third of the rents, 
issues, and profits, to be paid to her son duriug the term of his natural life, and from 
und after his decease to rest absolutely in his heirs forever. Held, that the word 
“heirs” did not include the son’s widow, and she was not entitled to his share of the 
estate. — Dodge’s Appeal, Sup. Ct. Pa., Lan, L. Rev., Dec. 1, 1884; Rep., Dec. 10, 1884, 


— Creation of trust in. —Will containing this provision: “I give and bequeath to 
my said wife, E, M. C,, all my estate, real and personal, of which I shall die seized, or 
possessed or entitled to. I recommend to her the care and protection of my mother and 
sister, and request her to make such gift and provision for them, as in her judgment 
will be best.”’ Held, that this provision is not an absolute gift, or bequest in trust for the 
mother and sister of the testator; that it is not an imperative command, to make the 
provision for their support, but only a recommendation and request, leaving the matter 
to the judgment and discretion of his surviving wife. 


Conditions necessary to relsea 
trust from words of recommendation and request in a will discussed. —Colton v. Colton, 
sup. Ct. Cal., Alb. L. J., Nov. 15, 1884. 


—— Life estate — Power of sale. —A testator gave a life estate in certain lands to his 

wife, with remainder in fee to his executors, with directions that after her death they 
should convert the property into cash and divide the proceeds among his children when 
the youngest should have attained twenty-five years of age. Held, that the executors 
could, with the widow’s consent, sell the lands in question in her lifetime.—Snell’s 
Exrs. vr. Snell, Ct. Chan, N. J., Alb. L. J., Nov. 29, 1884. 2 


—— That of a married women is revoked by marriage — Though the laws of a 

State give a married woman all the rights of a feme sole with capacity to contract, hold 
and dispose of property, they have not changed the common-law rule which revoked a 
woman’s will upon marriage though no children were born, — Swan v. Hammond, Sup. 
Jud. Ct. Mass., Cent. L. J., Nov. 28, 1884. 


—— Provisonin, giving to widow rents of property for support — Sale of property 
for debt — Surplus belongs to widow. —A provision in a will that testator’s farm be | 
rented out and proceeds applied to the supportof his widow during her natural life, the 
surplus of rent, if any, to be paid out as thereinafter directed, is a bequest to her of said 
proceeds to the amount of the reasonable cost of her living. And the farm having been 
sold for payment of debts and the surplus placed at interest, yielding no more than such 
reasonable cost, the accumulations of interest belonged to her. — Mount’s App., Sup. Ct. 

Pa., Pittsb. L. J., Dec. 31, 1884. 
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